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Report No: CE7/18
Eden District Council

Council
15 February 2018

Funding of Heart of Cumbria Limited
Portfolio: Leader

Report from: Chief Executive

Wards: All Wards

Report - Open Public Item
Appendices  A, B, C, D, E and F are not for publication by virtue of Paragraphs 
3 of Part 1 of Schedule 12 A of the Local Government Act 1972 

1 Purpose
1.1 To consider the purchase of shares and funding of loan finance to Heart of 

Cumbria Limited in accordance with advice received from Arlingclose to allow 
it to purchase affordable houses which are to be built as part of implementing 
the planning permissions for residential schemes within Eden.

2 Recommendations
It is recommended that:
1. the business case of Heart of Cumbria Limited as set out in the exempt 

Appendix A to this report be approved
2. on the basis of the business case and the anticipated return, approval be 

given to Heart of Cumbria Limited issuing shares in the company to the 
value of £1m and the Council subscribing for shares to that value in Heart 
of Cumbria Limited with the call for funding to be honoured for the 
purchase of affordable housing or commercial opportunities, with 
delegated authority being given to the Director of Finance, in consultation 
with the Deputy Chief Executive, to release such funding;

3. the Council approves loan funding to Heart of Cumbria Limited, over the 
period January 2018 to December 2022 for up to £5m to allow it to 
purchase the affordable dwellings;

4. any property purchased by Heart of Cumbria Limited in pursuance of the 
loan or the share issue shall be subject to a fixed charge in favour of the 
Council;

5. the Treasury Management Plan, Capital Programme and Medium Term 
Financial Plans be revised to reflect these arrangements;

6. the advice from Arlingclose as set out in the exempt Appendix B be noted 
and in particular it be noted that a range of interest rates referred to in the 
Arlingclose advice is considered to be compliant with State Aid rules;

7. funding be offered over a 30 year period, at an interest rate of 4% per 
annum which is noted to be within the range of interest rates referred to at 
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recommendation 6 above.  The re-payment arrangements of the loans to 
be determined by the Director of Finance, in consultation with the Deputy 
Chief Executive but to commence no later than ten years from receipt of 
loan funding by Heart of Cumbria Limited from the Council;

8. delegated authority be given to the Deputy Chief Executive, in consultation 
with the Director of Finance, to finalise the terms of a loan agreement 
between the Council and Heart of Cumbria Limited; 

9. the draft Service Level Agreement between the Council and Heart of 
Cumbria Limited set out in the exempt Appendix C be agreed with the 
detailed provisions to be finalised by the Deputy Chief Executive; 

10. the Council resolution c1/83/17 made at its meeting of 12 January 2017 be 
deemed to be rescinded and superseded by recommendations 2 to 4 and 
7 and 8 above.

3 Report Details
3.1 Council at its meeting of 12 January 2017 considered report F4/17 on Heart of 

Cumbria Limited and, amongst other matters, resolved to set aside a sum of 
£500k within the 2017/18 capital programme to be made available to the 
Heart of Cumbria Limited to enable it to purchase affordable homes.  Council 
also agreed to set aside a sum of £500k within the 2017/18 capital 
programme to be made available to the Heart of Cumbria Limited to enable it 
to purchase commercial and/or residential investment property. 

3.2 Council considered report CE10/17 at its meeting of 13 July 2017.  At that 
stage Council:
1. Agreed to endorse the bid made by the Chief Executive on behalf of the 

Council and Heart of Cumbria Limited to buy 86 affordable dwellings.
2. Council supported the preference of Heart of Cumbria Limited being the 

purchaser of the dwellings, rather than itself, for the following reasons:
(a) If the Council is the purchaser of the dwellings and manages them, it 

will have to put in place separate financial and administrative 
systems which are complex and expensive;

(b) That monies received within the Housing Service for dwellings are 
ring-fenced in a Housing Revenue Account for that purpose and not 
General Fund services;

(c) That tenants of housing stock have a right to buy the dwellings and 
this could mean a loss of the S106 Affordable Dwellings to be 
available to future generations of people in housing need; and

(d) Rent setting rates could be imposed, causing an impact on financial 
viability.

3. It be noted that Persimmon should be making available the first three 
dwellings in 2017-2018, 12 dwellings in 2019 and the remainder of the 86 
dwellings after that date.

4. The interest rate advice and legal advice received, set out in an exempt 
report on the same agenda, be noted.
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3.3 Since then, negotiations have been ongoing between Heart of Cumbria 
Limited and Persimmon. Heart of Cumbria Limited were notified that 
Persimmon had agreed to accept the bid, subject to certain conditions. In 
report CE10/17, a schedule of the completion dates was given over eight 
years.  It is understood that the proposed schedule is now five years.  The 
company has further developed its financial and operating model in this 
matter supporting the proposal to procure the dwellings and a copy of its 
business case is attached to this report as Appendix A. Please note that 
Appendix A is not for publication by virtue of Paragraphs 3 of Part 1 of 
Schedule 12 A of the Local Government Act 1972.  An examination of the 
business case has confirmed that the proposed purchase is a sound 
proposition to supply rented dwellings for people in need at rents which are 
affordable under the Section 106 Planning Agreement.

3.4 Members will be aware that the Council's External Auditors, Grant Thornton 
LLP Limited, made a number of helpful recommendations in their Audit 
Findings Report and subsequent Annual Audit Letter for 2016-2017, regarding 
the Council and Heart of Cumbria Limited entering into these transactions.  
The Council's financial advisers, Arlingclose, have produced a report which 
answers these recommendations.  A copy of this report is enclosed as 
Appendix B to this report. Please note that Appendix B is not for publication 
by virtue of Paragraph 3 of Part 1 of Schedule 12 A of the Local Government 
Act 1972. 

3.5 In establishing its Company, the Council stated that it would offer loan finance 
for Heart of Cumbria Limited to acquire assets on which the Company could 
generate a revenue return to the Council on its investment.  This proposal 
represents such an opportunity.  In doing so, the Council needs to be certain 
that the proposition aligns with its corporate objectives and any proposal to 
lend the Company money, must avoid the implications of State Aid.

3.6 Arlingclose has confirmed that, as with other Councils which have companies, 
it would be legitimate for the Council to purchase shares in the Company to 
provide it with working capital. This proposition would be enhanced if such 
capital investment were used to buy the initial phase of housing and perhaps 
commercial property with the Council’s investment secured by way of a legal 
charge on properties acquired.  This could be an effective use of the initial 
£1m sum agreed by Council on 12 January 2017 (report F4/17).  The 
purchase of shares would enable the Council to receive dividend income on 
this initial capital investment. This report is seeking approval of this means of 
financing the company and if approved, for the avoidance of doubt Council is 
being requested to rescind the resolution of 12 January 2017 referred to in 
paragraph 3.1 of this report by virtue of recommendation 10 of this report.

3.7 The Heart of Cumbria business model is viable and has been tested in local 
government elsewhere in the country.  As the Council wholly owns the 
Company, it has an interest in any development and can therefore exert 
control over the Company’s actions.

3.8 Most registered social landlords compile business plans over a 30 year period 
and consideration of this proposal will assume this model.  This aligns with the 
proposal to fund affordable housing units.  In such cases, capital repayments 
usually start around year ten.
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3.9 The majority of the Council’s borrowings are sourced from the Public Works 
Loan Board (PWLB).  It is suggested that the PWLB interest rates provide a 
benchmark for assessment, although it is acknowledged that the Council can 
borrow from other sources.  At the time of receiving advice, the PWLB rate 
chargeable is 2.8%.  Any funding granted where competition has not taken 
place should be higher than this rate to be sure of avoiding State Aid 
challenge. In the event that a State Aid challenge is made, and the Council 
lost, the Company would have to repay the sums loaned to the Council.  

3.10 Arlingclose has confirmed that due to the Company being wholly owned by 
the Council, all property assets having a charge in favour of the Council on 
them and the Board comprising a majority of Councillors, then the range of 
interest rates that legitimately could be applied here is between 2.93% and 
4.7%.  These figures may change over time depending upon national 
prevailing base rates.  The actual amount to be charged on each occasion 
should reflect the business case which in turn should evidence compliance 
with Council limitations placed on rent levels to be charged.

 3.11 There is no evidence of any other organisation bidding for the properties. The 
Council can therefore justify charging Heart of Cumbria Limited 4% on lending 
for this project as it is within the range of 2.93% to 4.7% referred to at 3.10 
above.  This is based on the Credit Strength Reference Rate and not applying 
the European Union Base Reference Rate.  Members may therefore be 
content with 4% interest charge on any lending chargeable from the date 
funds are advanced.  

3.12 The rate of 4% on lending for this project would be significantly above what is 
currently available to the Council for cash investments.  Further research has 
been undertaken and contact has been made with other Councils with 
experience of operating companies and experience of investing through their 
Companies.  One such Council has indicated that, following assessment, it 
agreed to charge its Company 4% on any loan funding and this has been 
implemented and approved by its auditors.  The recommendation is that the 
Council charges the Company 4% on any loan funding granted.  This rate is 
within the range recommended by Arlingclose and provides a return on the 
Council’s investment in the Company.

3.13 The proposal to lend to Heart of Cumbria Limited is a significant financial 
undertaking for the Council and, as such, relevant due diligence and analysis 
has been undertaken.  The statutory officers have had a number of 
discussions on the issues culminating in a meeting with Arlingclose.  The 
advice received from Arlingclose is part of this exercise which endorses the 
way forward.

3.14 Clearly it will be necessary for there to be agreement between the Council 
and the company about the work that is carried out by the Council for the 
company and the appropriate commercial terms for such work. Appendix C to 
this report sets out a draft Service Level Agreement. Please note that 
Appendix C is not for publication by virtue of Paragraphs 3 of Part 1 of 
Schedule 12 A of the Local Government Act 1972.

4 Policy Framework
4.1 The Council has four corporate priorities which are:
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 Decent Homes for All;
 Strong Economy, Rich Environment;
 Thriving Communities; and
 Quality Council

4.2 This report supports the Decent Homes for All and Quality Council corporate 
priorities.

5 Consultation
5.1 There has been a consultation meeting with the Leader Portfolio Holder, 

Group Leaders or their representatives, the Resources Portfolio Holder and 
there has been consultation with the Heart of Cumbria Limited Board.

5.2 The issues and questions that came out of the consultation with Members 
were as follows:

 What rent levels and service charges would be charged on each of the 
properties and what are the service charges to be used for?

There is a mixture of 2 bed apartments, 3 bed houses and 2 bed houses.

 The business model assumes rental plus service charge of:
 £89.60 per week for a 2 bed apartment;
 £104.32 per week for a 2 bed house; and
 £120.00 per week for a 3 bed house.

The company will be able to review these levels in compliance with the 
S106 Agreement from time to time.

The purpose of the service charge is for maintenance of the public open 
spaces within the development.

 List of property types that would be purchased?

A list of property types is attached to this report as Appendix D to this 
report. Please note that Appendix D is not for publication by virtue of 
Paragraph 3 of Part 1 of Schedule 12 A of the Local Government Act 1972.

 Plan of which properties are to be sold to Heart of Cumbria Limited.

A plan of the properties is attached as Appendix E to this report. Please 
note that Appendix E is not for publication by virtue of Paragraphs 3 of Part 
1 of Schedule 12 A of the Local Government Act 1972.

 Size of the properties that Heart of Cumbria is being offered to buy under 
this proposal.

Exempt Appendix D to this report sets out details of the Floor Area of the 
relevant units.
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 How will the properties be managed, how will the properties be let and how 
will the tenants be found to occupy them.

Appendix F to this report sets out the Council’s proposal to carry out these 
tasks for the company. Please note that Appendix F is not for publication by 
virtue of Paragraph 3 of Part 1 of Schedule 12 A of the Local Government 
Act 1972.

 What type of tenancy agreement will be given to the tenants and how 
secure will the tenants be?

The tenancies will be Assured Shorthold Tenancies and it is entirely a 
matter for the company to manage the tenancies.
 

 What is the delivery timescale for the properties to be purchased by Heart 
of Cumbria and what then would be the time from receipt of them to 
anticipated occupation of the units?

Appendix D to this report sets out the relevant proposed transfer dates.

5.3 The Members considered that there would be value in the relevant Scrutiny 
Committee to give consideration to some of the letting policies the Council is 
presently signed up to. In particular, the fact that often with marriage breakup 
with children the parent who did not have full custody may have a lower 
standard in terms of size of accommodation and perhaps that could impact 
then upon whether that parent would be able to have their child stay with 
them. As a consequence, consideration would be given to how that could be 
dealt with under a review of the points and allocations systems in future. Also 
consideration could be given to the way in which accommodation may be 
occupied by people with disabilities. It was considered that with the Council 
owning Heart of Cumbria Limited which in turn would own housing then it 
would be possible for the Council to review these policy areas in a different 
light in future.

6 Implications
6.1 Financial and Resources
6.1.1 Any decision to reduce or increase resources or alternatively increase income 

must be made within the context of the Council’s stated priorities, as set out in 
its Council Plan 2015-2019 as agreed at Council on 17 September 2015.

6.1.2 The Council can fund the purchase by using funding identified in report 
CE65/16 (Council, 8 September 2016) of £1.292m.  This leaves a balance of 
£3,708,000.  The Council's Statement of Accounts 2016-2017 showed that the 
Council had a General Fund balance of £8,578,000, at 31 March 2017 and a 
review of the funding referred to in report CE65/16 indicates an available 
balance of £1.366m of available resource.  These are considered high for a 
Council such as Eden.  The latest version of the Medium Term Financial Plan 
(Executive 23 January 2018; F10/18) showed that, at 31 March 2022, the 
Council's General Fund balance is predicted to be £7, 201, 000.  As the 
Company will purchase the units over a five year period, it is recommended 
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that support to the Company is funded by using General Fund balances and 
earmarked reserves.

6.1.3 The outline business case supplied by Heart of Cumbria Limited shows 
funding requirements as shown in the table below.  It is proposed to fund this 
capital spending as shown and the Council’s Capital Programme and Medium 
Term Financial Plan included in report F14/18 will be amended accordingly:

Total
£’000

2017-
18

2018-
19

£’000

2019-
20

£’000

2020-
21

£’000

2021-
22

£’000

2022-
23

£’000

2023-
24

£’000

Future
£’000

Funding 
required

6,000 1,000 561 1,690 561 341 1,010 500 337

Funded 
by:

Capital 
Receipts

1,000 1,000

Reserves 1,366 561 805

General 
Fund

3,634 0 885 561 341 1,010 500 337

Total 
Funding

6,000 1,000 561 1,690 561 341 1,010 500 337

6.1.4 The application of balances means the Council would not borrow to fund this 
project.  The only cost would be the loss of interest on cash invested.  At 
present, the average return on cash investments is 0.70% (Ref: F1/18) 
Scrutiny Co-ordinating Board, 4 January 2018).  If £5m is invested, the loss of 
investment income would be £35,000 per annum.

6.1.5 The Council will then receive an income stream from lending to Heart of 
Cumbria Limited.  In lending to the Company, the Council should ensure that it 
avoids a challenge on State Aid grounds.  At present, Heart of Cumbria 
Limited has no credit rating, as it has not yet commenced trading.   Arlingclose  
have recommended that the rate chargeable on lending should be within the 
range of 2.93% to 4.7%.

6.1.6 Any repayment of principal received would be a capital receipt and treated as 
such.  Capital receipts are not a revenue item.  However, for illustration, 
assuming a 30 year repayment period and a loan amount of £1m, principal 
receipts would be £33,000 per annum.  These could be invested in future 
capital projects.  It must be noted however, that no repayment of principal is 
anticipated in the initial years.

6.1.7 If Heart of Cumbria Limited cannot, or will not pay the interest rate 
recommended, it is free to seek borrowing from alternative sources, as it is a 
separate legal entity to the Council, or may judge itself to be not viable on 
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these terms and recommend that it be wound up.  This would be a high 
reputational risk to the Council at that point.  To summarise, the Council's 
income and expenditure would be affected as shown:

Interest 
Income 

Receivable

Financial Gain 
to Council

Loan Amount

£

Income Foregone
0.7%

£
4.00%

£
£

100,000 -700 4,000 3,300 pa
5,000,000 -35,000 200,000 165,000 pa

6.1.8 The income foregone will vary if any change of Bank of England Base Rate is 
implemented.

6.2 Legal
6.2.1 Heart of Cumbria Limited is, in law, a discrete separate legal entity wholly 

owned by the Council. The provision of any funding from the Council to a third 
party raises the possibility of such funding being claimed as being State Aid. 
There are strict rules where this is the case, but the first step is to identify 
whether the funding is State Aid. State Aid is defined by Article 87.1 of the 
European Community Treaty as follows:

“Save as otherwise provided in this Treaty, any aid granted by a Member 
State or through State resources in any form whatsoever which distorts or 
threatened to distort competition by favouring certain undertakings or certain 
goods shall, insofar as it affects trade between Member States, be 
incompatible with the common market".

6.2.2 For State Aid to apply, there needs to be an affirmative response to the five 
questions set out below:
1. Is it a measure granted by the State, or through State resources?

2. Does it confer an advantage on the recipient?

3. Does it favour undertakings engaged in economic activity, or the 
production of certain goods?

4. Does it distort, or does it have the potential to distort, competition?

5. Does it relate to an activity that is tradable between Member States of 
the European Union and does the aid have the potential to affect 
trade?
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6.2.3 Then in assessing the tests against what the Council is actually proposing to 
do the comments are:
In relation to the points set out above:
1. 'Yes'.

2. Only if the rate applied by way of loan interest is less than that which a 
competing registered social landlord can borrow from elsewhere or in 
the case of a share issue is not on terms that are anticipated to 
produce an acceptable return, having regard to other potential 
investment activities that are available in the market economy. 

3. 'Economic activity' means putting goods or services on a market. It is 
not necessary to make a profit to be engaged in economic activity. If 
others in the market offer the same good or service, it is an economic 
activity. It is clear that other registered social landlords operate in this 
area and companies outside the United Kingdom may be capable of 
operating in this area if they have the same or similar public authority 
credentials.

4. If the assistance strengthens the recipient relative to its competitors, 
the answer is likely to be 'Yes'. If the assistance is investment in an 
enterprise on terms and in conditions which would be acceptable to a 
private investor, the answer is likely to be 'No'.

5. This is an economic activity that is not tradable between European 
Union states.

6.2.4 It is considered that given the advice from Arlingclose, the arrangements that 
are recommended satisfy the necessary tests of achieving a rate of return or a 
rate of anticipated return that are equivalent to what is available in the market 
economy. It is considered that the proposals within this report are State Aid 
compliant and therefore the risk of any successful legal challenge has been 
sufficiently mitigated. 

6.2.5 The Localism Act 2011 (Section 1) gives a general power of competence. 
Section 4(2) states 'where in exercise of a general power of competence a 
local authority does things for a commercial purpose, the authority must do 
them through a Company.’ This in effect gives permission to establish a 
Company to undertake activities even for the private sector.

6.2.6 The Council has power to lend money to the Company where the loan relates 
to the provision of rented housing under s24 of the Local Government Act 
1985. Use of that power requires a statutory consent, but there is a wider 
general consent which allows the provision of financial assistance 'to any 
person', to the extent that any part of the loan finance is not for rented 
housing, the Council can use its power under the section of the Localism Act 
2011, as described above.

6.2.7 The Council therefore has power to invest and buy shares and lend money to 
Heart of Cumbria Limited, a wholly-owned Company of the Council.
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6.3 Human Resources
6.3.1 There are no Human Resources implications.

6.4 Statutory Considerations

Consideration: Details of any implications and 
proposed measures to address:

Equality and Diversity There are no implications

Health, Social Environmental and 
Economic Impact

The provision of the affordable 
dwellings will meet local housing 
needs for people to rent dwellings.

Crime and Disorder There are no implications

Children and Safeguarding The allocation of the dwellings is likely 
going to be to people with children 
thereby providing a more secure 
environment for the children to be 
brought up.

6.5 Risk Management

Risk Consequence Controls Required
The Council is 
accused of 
providing State Aid

The Council receives bad 
publicity and has to make 
financial compensation to 
anybody making a claim 
of State Aid against the 
Council

Financial and legal advice 
received and charges put 
in place which guard 
against such an 
accusation

Financial loss to the 
Council

Loss of investment 
and/or revenue income

Legal agreements in place 
to secure revenue income 
and the capital invested 
from the Company. Due 
diligence undertaken of all 
proposals and investments

7 Other Options Considered
7.1 There are a number of options which are set out hereunder:

1. That the Council buys the affordable dwellings direct which will result in 
the following:

 tenants having the Right to Buy the dwellings so they will be lost to 
the affordable rental stock;

 a Housing Revenue Account having to be re-established with 
consequential costs of that;

 no transfer of “profits” or income to the General Fund;
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 no issues/allegation of State Aid applying;

 satisfies Council housing policy to provide affordable dwellings;

 satisfies Council planning policy to provide affordable dwellings;

 rent setting rules to comply with;

 additional staff resources required which should be covered from the 
rents; and

 question about purpose then of Heart of Cumbria Limited.
2. The Council buy the properties direct and lease them to Heart of Cumbria 

Limited so any issues of State Aid should they apply be avoided but other 
factors set out in three above may apply.

3. That the Council does nothing and leaves Heart of Cumbria Limited to find 
its own money from elsewhere and Persimmon to choose whether the 
affordable dwellings will be provided or not.

4. That the Council seeks tenders for a loan of up to £6m for Registered 
Social Landlords and Heart of Cumbria Limited to bid what interest rates it 
would pay for use of the money to buy the Persimmon affordable 
dwellings subject to:

 Council having a fixed charge over every dwelling;

 Council having a debenture over all Company assets;

 Council having a controlling number of seats on the Board; and

 Council being able to audit the Company.

8 Reasons for the Decision/Recommendation
8.1 To provide a source of funds to be used for investment purposes, thus 

securing a revenue income stream to the Council and to confirm the 
arrangements for any future lending to the Council's Company, Heart of 
Cumbria Limited, and to guard the Council against any form of challenge 
regarding State Aid.

Tracking Information

Governance Check Date Considered
Chief Finance Officer (or Deputy) 6 February 2018

Monitoring Officer (or Deputy) 6 February 2018

Assistant Director Not Applicable
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Background Papers: None
Appendices: Appendix A Heart of Cumbria Limited Business Case

Appendix B Arlingclose Report
Appendix C Service Level Agreement
Appendix D List of property types, with details of floor size 

and anticipated completion date.
Appendix E A location plan of the properties
Appendix F Council’s proposal to carry out management 

and letting tasks for the company.
Appendices A, B, C, D, E and F are not for publication by 
virtue of Paragraph 3 of Part 1 of Schedule 12 A of the 
Local Government Act 1972.

Contact Officer: Robin Hooper, Chief Executive


