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Chair’s Foreword 

The initial thoughts of the Councilors / Member of the Task and Finish Group was to 
identify specific projects, passed  by Planning with S106 commitment to the 
Community which were perceived to have been undelivered.  However, in the 
earliest stages of meeting it became evident that the group needed to explore the 
existing processes and recording of the S106 information. 
 
An early result of the Task and Finish group was a clear, identified process being put 
in place with respective officer responsibilities being identified. (See 6.1)  
 
During this time, the Group also recommended and oversaw the appointment of a 
focused S106 officer to create/update and monitor the database of the Agreements 
and the delivery obligations.  This is no easy task as many of the S106 Agreements 
are not time specific but triggered by certain development milestones. 
 
Once the S106 Officer collated the information, together with the input from County 
Council, it was decided that specific projects and ‘drill down’ be undertaken on an 
individual enquiry basis.  The evidence session with the County Council highlighted 
the need for a shared recording system - a situation which will be seen as a priority 
for the new authority? - and Eden is currently installing similar. 
 
It is noted that EDC is now in a position to prepare the Infrastructure Funding 
Statement a key aspect must be to note that “at the end of the 2021/22 there was 
£1,184,354 classified as ‘outstanding ’as the Council has yet to spend the money or 
allocate it for a project.” 
 
I would like to thank all the officers of EDC that assisted the Task and Finish Group. 
and members of the Group for their input.  The Task and Finish Group have been 
keen to see this report completed and I am sure Council will find it makes interesting 
and informative reading. 
 
Councillor Debra Wicks 
Chair, Task and Finish Group 
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Introduction 

1. The Council’s Overview and Scrutiny Committee resolved to establish a Task 

and Finish Group to review the Council’s processes for managing S106 

Agreements and Planning Obligations. They wished to be clear that 

obligations were being delivered as required.  

 

Context 

2.1 Planning Obligations are legal obligations entered into to mitigate the impacts 
of a development proposal. This can be via a planning agreement entered into 
under section 106 of the Town and Country Planning Act 1990 by a person 
with an interest in the land and the local planning authority; or via a unilateral 
undertaking entered into by a person with an interest in the land without the 
local planning authority. 

2.2 Planning Obligations run with the land, are legally binding and enforceable. 

2.3 Planning Obligations are also commonly referred to as ‘Section 106 
Agreements’. 

2.4 Planning obligations assist in mitigating the impact of unacceptable 
development to make it acceptable in planning terms. Planning Obligations 
may only constitute a reason for granting planning permission if they meet the 
tests that they are necessary to make the development acceptable in planning 
terms. They must be:  

 necessary to make the development acceptable in planning terms; 

 directly related to the development; and 

 fairly and reasonably related in scale and kind to the development. 

2.5 These tests are set out as statutory tests regulation 122 (as amended by the 
2011 and 2019 Regulations) and as policy tests in the National Planning 
Policy Framework (2021).  

 

Task and Finish Group Terms of Reference  

 

3.1 The membership of the group and Terms of Reference and participants are 

set out in Appendix 1. The Terms of Reference were reported to the Overview 

and Scrutiny Committee on 12th May 2022. 
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3.2 Meetings were held on the following dates  

 

April 22 2022 

May 4 2022 

May 17 2022 

May 22 2022 

October 4 2022 

December 7 2022 

January 11 2022 

January 25 2022  

 

Starting Position  

5.1 Members wish to ensure that all agreed planning obligations are 

implemented. It was important that EDC identified and effectively used all 

potential funding to achieve the requirements. 

5.2 There are risks in relation to having incomplete agreements at the point when 

the new Westmorland and Furness Unitary Authority comes into existence in 

April 2023.  

5.3 This Task and Finish Group’s work is important in terms of consequences for 

the delivery of affordable housing.    

5.4 An Infrastructure Funding Statement needs to be completed and that a full 

review of the current position on contributions from planning obligations is 

necessary. 

5.5 The responsibility for managing planning obligations is dispersed across 

different departments (of the District and the County) and should be reviewed. 

5.6 It was recognised that some of the agreements by virtue of their and the 

nature of how they were devised would not be completed by vesting day.  

5.7 The process for the stocktake of S106 agreements would require significant 

time and dedication of resources to achieve this before the work of the group 

could be completed. 

Process Assessment 

6.1 The officers prepared a mapped analysis of the responsibilities and inputs 

required to the planning obligation process so that the requirements and 

interdependencies could be fully understood before a management approach 

could be adopted. It was noted, that the District Council inputs to the 

management process was spread across Planning Policy, Development 

Management, Building Control, Finance, Legal and Housing. The diagram 

below sets out the process from completion of the Planning Obligation 

agreement 
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Finance
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External or no action
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Proposed S106 /UPO Monitoring Arrangements at EDC

District Obligations

S106 / UPO Completed

Information Recorded on 
Central Register 
(Spreadsheet)

Monthly Building Regulations Report produced and sent to S106 
Monitoring Officer

Finance Instructed to 
raise invoice where 

appropriate

Debt Control Procedures 
if required

Invoice Raised

Central Register UpdatedTrigger Met

Central Register Updated

Invoice paid

Money available to 
Affordable Housing Fund

Policy for AFH application 
approvals

Money allocated to AHF 
Projects

Central Register Updated

Monitoring of Repayment 
Dates
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Completed
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met. Chasing if required
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Amount of Invoice and 
Recipient confirmed

Monetary Obligation

Building Control

Ongoing monitoring of 
Affordable Housing s106 

Obligations
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Resourcing the Work 

7.1 The complexity of the process was recognised. It was considered the 

members questions on the delivery of outstanding planning obligations could 

not be responded to until significant work was undertaken to review all 

agreements and identify outstanding payments and actions. This would take 

some months. It was agreed that this could be done in parallel with the other 

work undertaken by the group. However, it was recognised that if this were to 

be carried out by within existing resources it would be very time consuming 

and have to compete for resources with other day-to-day work.  

 

7.2 It was, therefore agreed that an interim recommendation should be made to 

Overview and Scrutiny Committee (17 July 2022. Report attached as 

Appendix 2) and the following recommendation was made to Cabinet: 

The Overview and Scrutiny Committee recommends to the Cabinet that a 
fixed term post is created and funded to: 

  
1. complete the review of Section 106 Agreements and the work of the 

Task and Finish Group; and 
 
2. maintain the monitoring of Section 106 Agreements up to the vesting of 

Westmorland & Furness Council. 
 

This recommendation was approved by Cabinet.  As a result, a dedicated 

officer was provided to pull together the information, update a central record 

and pursue outstanding requirements.  

Updating the Records  

8.1 Initially the recruitment was for twelve weeks. The first six weeks of the work 

involved the initial identification from the land charges register and paper 

records of all the agreements and the cataloguing of the commitments within 

them, including trigger points where relevant.  The following two weeks were 

working with building control and planning to identify whether any of them 

have reached trigger points and gathering further information on open market 

values and information needed in order to inform invoices. The last few weeks 

were focussed on reconciling those records with financial systems, raising 

invoices and creating housing records. 

The Role of Cumbria County Council 

9.1 One meeting was devoted to considering the role of Cumbria County Council 
and the relationship with Eden District Council’s own work. Helen Renyard 
(HR), Senior Lead Officer, Flood & Development Management, Cumbria 
County Council attended the Group to provide information on how the County 
Council record, monitor, collect contributions and spend the funds. In 
summary; 

  

 Section 106 contributions can be required in line with planning obligations 
policy. These include those relating to; highways and transport, travel 
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plans, surface water management, education, social care, safer 
communities and fire safety.  

 S106 requirements are developed using Local Plans as evidence base. 
Cumbria County Council works collaboratively with Eden’s planners and 
policy team to look at evidence needed. Assessments are undertaken to 
support Local Plan development and implementation. e.g. transport 
assessments.  

 Various technical teams are consulted on the preparation of a S106 
Agreement. Officers will assess the particular needs of the locality in line 
with planning policy and look at what is needed to support a development 
and make it acceptable. For example, improvements to the road network. 
This is then reported back to development management case officers to 
be included in an agreement.  

 
9.2 The clarity provided by the presentation was appreciated but it was 

highlighted that it is unclear where the funds go and how they get spent. It 
was noted that the County Council produce their own annual Infrastructure 
Funding Statement that provides information on spend. It was recognised that 
agreements are reviewed to ensure that the requirements are still needed as 
the development proceeds. For example, the educational requirement may 
change over the life of a larger development and the final obligation may differ 
from the original agreement. 

 
9.3 It was noted that everything at the County Council is recorded and monitored 

from one system. Searches can be undertaken on different aspects of S106 
agreements e.g. Legal Agreements, Section 278 or 38 which are highway 
agreements. This is a similar system to that currently being installed for Eden 
and South Lakes and will be used by Westmorland and Furness. In due 
course, the systems can be integrated to provide an effective and 
comprehensive management tool for the new authority.  

 

Infrastructure Funding Statement and Key Findings   

10.1 Work has progressed to the stage where it is possible to prepare this 

Council’s first Infrastructure Funding Statement.  This covers the financial 

year 2021/2022 and  outstanding planning obligation funding available to be 

spent. 

10.2 A copy of this is attached as an Appendix 3 to this report. 

10.3 The key findings can be summarised as follows: (Further details are available 

in the Infrastructure Funding Statement) 

 Three s106 Agreements were entered into by the Council in the period 
between 1st April 2021 and 31st March 2022. These result in a 
commitment by the developers to provide 16 affordable homes  

 The Council received an additional £22,700 in 2021/2022 towards s106 
Agreement contributions fund.  

 The Council has spent £144,000 during the financial year on a Scheme at 
Newton House, Penrith which is the Extra Care scheme developed by 
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Housing 21.   This resulted in the provision of 28 shared ownership, and 
26 rented apartments (a mix of 1 bed and 2 bed). The contribution was 
the second contribution towards the scheme with an additional £144,000 
being paid in the previous financial year 

 At the end of the 2021/22 there was £1,184,354 classified as ‘outstanding’ 
as the Council has yet to spend the money or allocate it for a project. 

 In the period of 1st April 2021-31st March 2022, 106 affordable or extra 
care units were delivered in Eden. This included 27 houses for discounted 
sale, 26 houses for affordable rent, 38 for Low Cost Home Ownership and 
15 for social rent.  

 A further 330 affordable units have been secured through planning 
agreements and are yet to be completed 

 

Recommendations from the Task and Finish Group 

11.1 The Infrastructure Funding Statement to be reported to Planning Committee 

and published on the Council’s website. 

11.2 A report with a similar structure to the attached Infrastructure Funding 

Statement covering the last 3 years be prepared and made available to the 

new authority for record and management purposes. 

11.3 It is recommended that the Overview and Scrutiny Committee request the 

Cabinet to invite Westmorland and Furness Council to note the 

recommendations in this report and to consider or take account of them in 

formulating future policy. 
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Appendix 1 

 

Title of Review Section 106 Agreements 

Group Membership Cllrs Banks, Burgin, Lawson, Martin, 
Nicolson, Raine, Ryland, Simpkins, 
Wicks 

Co-options None 

Specialist Officer(s) Marianne Bastille, Rebecca Harrison, 
Fergus McMorrow, Mark Whytock,  

Supporting Member Services Officer Karen Edmondson, Heather Donaldson 

To which of the Council’s objectives will 
this review contribute?  

Sustainable, Healthy, safe and secure, 
Connected 

 

TERMS OF REFERENCE 

Purpose of the Review (Aim) To understand and review the current 
scope and process relating to Section 
106 planning agreements/financial 
contributions applied by EDC, and to 
make recommendations to the O&S 
Committee, Cabinet and Council as 
required.  

Main Elements of the Review 
(Objectives) 

To consider the monitoring and review 
work relating to the current process 
carried out to date in relation to the 
collection, monitoring, reporting, and 
spending of Section 106 finances; 
 
To work with the newly appointed 
officers to review critically the current 
process, examine best practice from 
elsewhere and make recommendations 
on how the process can be improved; 
 
To report findings and 
recommendations to O&S Committee 
for further consideration at Cabinet and 
Council, as required.   

What is excluded? The form and content of s106 
agreements and basis upon which a 
s106 agreement may be required.  
Planning must determine whether a 
s106 agreement is required based on 

https://www.eden.gov.uk/your-council/council-business/council-documents/corporate-plan-2019-to-2023/#Healthy
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planning considerations, policy and the 
legal tests, then instruct legal 
accordingly.  Legal are responsible for 
the drafting and negotiation of s106 
agreements pursuant to planning 
instructions, via delegations to the 
Assistant Director Legal and Democratic 
Services and Assistant Director 
Development 

 

ANTICIPATED OUTCOMES OF THE REVIEW 

Benefits of the Review Through an increased awareness of the 
need for communication between 
Members, 
Officers and local councils, the Section 
106 monitoring and contributions 
process will be made clearer and more 
transparent. This aspect of the review 
will be fed to all Councillors via the Task 
and 
Finish Group Members and through 
circulation of the final report to the 
Overview and 
Scrutiny Committee. 
 
A clear and known process for 
monitoring S106 Agreements and 
ensuring collection and allocation of 
monies and compliance with 
obligations.   
 
Identification and prioritisation of funds 
to be applied, reducing risk of 
repayment and enabling more efficient 
monitoring and enforcement of 
obligations secured under the local 
plan. 
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RISKS AND IMPLICATIONS 

Risk Implications Credibility of the Local Plan and 
achievement of policy objectives, 
planning permission compliance, 
reputational risk. 

Legal Implications There is a legal requirement placed 
through Regulation 121A and 
Schedule 2 of the Community 
Infrastructure Levy (Amendment) 
(England) (No.2) Regulations 2019 
(which exercises the powers of Part 11 
of the Planning Act 2008) for the 
Council to publish an annual 
infrastructure funding statement.  
 

Financial Implications Financial risk of not claiming all of the 
monies owed to us in relation to 
planning agreements. 
Financial risk of repaying unspent sums 
within required timeframes. 

Resource Implications The monitoring of Section 106 planning 
obligations is costly and requires 
significant resource. 

Equalities Implications  
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Appendix 2 

Report No: DCE38/22 

Eden District Council 

Overview and Scrutiny Committee 

7 July 2022 

S106 TASK AND FINISH 

Report from: Councillor Debra Wicks, Chair of Task and Finish Group 

Wards: All Wards 

OPEN PUBLIC ITEM 

1 Purpose 

1.1 To update Members on the progress being made by the task group in 
reviewing the processes and resources for managing the implementation of 
planning obligations under Section 106 (s106). 

2 Recommendation 
The Overview and Scrutiny Committee recommends to the Cabinet that fixed term post 

is created and funded to: 

 complete the review of Section 106 Agreements and the work of the Task and 
Finish Group; 

 maintain the monitoring of Section 106 Agreements up to the vesting of 
Westmorland & Furness Council. 

3 Report Details 

3.1 The second meeting of the Task and Finish Group took place on 17 May 
2022. At the time of writing the next meeting has been arranged for 28 June 
and an interim progress note was provided to Group members in between the 
two meetings. Significant progress has been made in taking the work forward. 

3.2 Group members have been reviewing officer mapping of the processes required. 

These processes cut across a number of Departments and need careful co-ordination 

and effective resourcing. 

3.3. Virements from existing budgets have been used to fund a short term interim 
position to carry out a 12 week exercise to update historical records, collect all 
the relevant information required to implement the mapped process. So far the 
work of ensuring that all s106 agreements from the land registers database 
are now on the s106/Unilateral Planning Obligations register has been 
completed. Work is now going on with Building Control and Gazetteer Officers 
as well as using the Council’s Geographical Information System, to ascertain 
the progress of building works towards the trigger points (eg % completion of 
works or occupation of dwellings). This work is expected to take around 2 
weeks. The next stage of the work will be to identify which agreements have 
already been invoiced by reconciling to the Total financial system. This is 
expected to start week commencing 27 June 2022. 
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3.4 Once the data collection and reconciliation phase has been completed, analysis and 

review of the current position will be reported to the Group which will then consider 

recommendations as to how this are of work should be taken forward and resourced. 

3.5 From the work carried out so far and the review of process it is clear that there is a 

need for additional resources to carry out activities that are not currently within existing 

responsibilities and could not reasonably be incorporated into existing posts. The 

attached process diagrams (Appendix A) illustrate the work steps required and the 

boxes highlighted in orange are those where additional resources are necessary. The 

work involved will need to be done before the Task and Finish Group can complete its 

objectives. As a result the Group wish to make an interim recommendation to the 

Overview and Scrutiny Committee as set out above. 

3.6 Appendix A shows the process anticipated for s106 monitoring. It includes 2 diagrams, 

one for District obligations and one for County obligations. 

4 Policy Framework 

4.1 The Council has four corporate priorities which are: 

 Sustainable; 

 Healthy, safe and secure; 

 Connected; and 

 Creative 

4.2 Section 106 Agreements can be used to create planning obligations related to 
a range of issues potentially including all of the above priorities. 

5 Consultation 

5.1 Council officers and relevant portfolio holders will be consulted a part of the 
review process.  

6 Implications 

6.1 Financial and Resources 

6.1.1 Any decision to reduce or increase resources or alternatively increase income 
must be made within the context of the Council’s stated priorities, as set out in 
its Council Plan 2019-2023 as agreed at Council on 7 November 2019. 

6.1.2 The fixed term role proposed is outside of the establishment of the Council 
and hence the costs are not included in the current budget. 

6.1.3 Assuming that the role is recruited to at a Grade H on a fixed term contract (rather than 

agency if possible) from September 2022 to the end of March 2023 then the cost will 

be £32,996. 

6.1.4 This will need to be funded from the General Fund. 

6.2 Legal 

6.2.1 The requirement to account for s106 funds correctly and to ensure that they 
are collected is a statutory requirement. This report therefore supports the 
Council to meet these requirements. 
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6.3 Human Resources 

6.3.1 The proposal is to recruit a new member of staff to take on responsibilities not 
currently being performed, but which are required. Existing staff however may 
need to support the new member of staff in their role. 

6.4 Environmental 
6.4.1 There are no direct environmental implications from this report although any eventual 

finding of the work may have such implications. 

6.5 Statutory Considerations 

Consideration: Details of any implications and proposed 
measures to address: 

Equality and Diversity No implications from this report  

Health, Social 
Environmental and 
Economic Impact 

No implications from this report 

Crime and Disorder No implications from this report 

Children and 
Safeguarding 

No implications from this report 

6.6 Risk Management 

Risk Consequence Controls Required 

Members may not be 
fully aware of the work 
of the group 

Some parts of the work 
could be unnecessary. 
The work of the group 
may not be taken into 
account in other 
considerations of the 
Council 

Clarity on the work 
being carried out by 
consideration of the 
report and any future 
reports on the work  

That the Council does 
not collect s106 
contributions which 
become due 

The Council cannot 
provide the affordable 
housing required for the 
district 

A s106 monitoring 
officer role is created. 

7 Other Options Considered 

7.1 The Overview and Scrutiny Committee considered whether this work was a 
priority and agreed to include it in their programme. Consideration was given 
to not carrying it out. The latter was rejected in view of the importance of the 
potential benefits arising from a well-managed process. 

8 Reasons for the Decision/Recommendation 
8.1 To receive an update on the progress of the Task and Finish Group. 
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Tracking Information 

Governance Check Date Considered 

Relevant Assistant Director/Director 30 June 2022 

Background Papers: None. 

Appendices: Appendix A – Process Diagram for S106 Monitoring 

Contact Officer: Fergus McMorrow, Assistant Director Development 

 Marianne Bastille, Assistant Director Finance 
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Appendix A - Process Diagram for S106 Monitoring 
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