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OPEN PUBLIC ITEM 

1 Purpose 

1.1 To seek approval for Civil Penalties and Rent Repayment Order Policy, under 
the Housing and Planning Act 2016 provided in Appendix A. 

2 Recommendation 

2.1 It is recommended that Civil Penalties and Rent Repayment Order Policy, 
under the Housing and Planning Act 2016, is adopted by the Council. 

3 Report Details 

3.1 Civil Penalties 

3.1.1 The Draft Civil Penalties and Rent Repayment Order Policy, under the 
Housing and Planning Act 2016, is attached as Appendix A. 

3.1.2 The Housing Act 2004 was amended by the Housing and Planning Act 2016 
to enable local authorities to impose a financial penalty as an alternative to 
prosecution for certain housing offences. 

3.1.3 The offences are: 

 Failure to comply with an Improvement Notice (section 30 of the Housing 
Act 2004) 

 Offences in relation to licensing of Houses in Multiple Occupation (section 
72 of the Housing Act 2004) 

 Offences in relation to licensing of houses under Part 3 of the Act (section 
95 of the Housing Act 2004) 

 Offences of contravention of an overcrowding notice (section 139 of the 
Housing Act 2004) 

 Failure to comply with management regulations in respect of Houses in 
Multiple Occupation (section 234 of the Housing Act 2004) 

 Breach of a banning order (section 21 of the Housing and Planning Act 
2016) 



3.1.4 The process involves serving a ‘notice of intent’, allowing 28 days for 
representations to be made and then serving a ‘final notice’ requiring the 
penalty to be paid within 28 days. 

3.1.5 The First-Tier Tribunal has the power to confirm, vary or to cancel the civil 
penalty. A civil penalty can be issued up to £30,000. If unpaid, the case can 
then be referred to the county court and enforced as a CCJ. 

3.1.6 The guidance states that consideration should be given to the following when 
setting penalties: 

 Severity of the offence. 

 Culpability and track record of the offender. 

 The harm caused to the tenant. 

 Punishment of the offender. 

 Deter the offender from repeating the offence. 

 Deter others from committing similar offences. 

 Remove any financial benefit the offender may have obtained as a result 
of committing the offence. 

3.2 Rent Repayment Orders (RROs) 

3.2.1 An RRO can require the repayment of a sum of up to a maximum of 12 
months’ rent. An application for an RRO is made to First-Tier Tribunal (FTT) 
and can be made by an occupier or a local housing authority (Housing 
Benefit/Universal Credit).  A tribunal must be satisfied beyond reasonable 
doubt that one of the revenant offences has been committed in order to grant 
a RRO. However, it is not necessary that the landlord/agent has actually been 
convicted. 

3.2.2 With effect from 6 April 2017 the relevant offences are: 

 Using or threatening violence for securing entry into premises, under s.6 
Criminal Law Act 1977 

 Illegal eviction or harassment, under s.1 Protection from Eviction Act 1977 

 Failure to comply with improvement notice, under s.30 Housing Act 2004 

 Failure to comply with prohibition order, under s.32 Housing Act 2004 

 Breach of banning order, under s.21 Housing and Planning Act 2016 

 Having control of, or managing, an unlicensed property, under s.95 
Housing Act 2004 

 Having control of, or managing, an unlicensed house in multiple 
occupation, under s.72 Housing Act 2004 

3.3 Rogue landlords 

3.3.1 A local authority must make an entry on the register of rogue landlords when it 
has obtained a banning order against a landlord or agent. There is discretion 
to make an entry when a landlord or agent is not subject to a banning order 
but has committed either: 



 At least one banning order offence for which they have been convicted 
(unlawful eviction, harassment, failing to comply with 
improvement/prohibition notice etc). 

 Two or more banning order offences within a 12 month period for which 
they have received civil penalties. 

4 Policy Framework 

4.1 The Council has four corporate priorities which are: 

 Sustainable; 

 Healthy, safe and secure; 

 Connected; and 

 Creative 

4.2 This report meets the Healthy, safe and secure corporate priority. 

5 Consultation 

5.1 Legal have been consulted on the policy as has the Health and Housing 
Portfolio Holder. 

6 Implications 

6.1 Financial and Resources 

6.1.1 Any decision to reduce or increase resources or alternatively increase income 
must be made within the context of the Council’s stated priorities, as set out in 
its Council Plan 2019-2023 as agreed at Council on 7 November 2019. 

6.1.2 The introduction of civil penalties and rent repayment orders could increase 
income to the Council when they are administered. 

6.2 Legal 

6.2.1 No legal issues to note. 

6.3 Human Resources 

6.3.1 Any enforcement work identified in this policy will be carried out under the 
normal duties of the Environmental Health Officers. 

6.4 Environmental 

6.4.1 There are no significant effects on carbon emissions and ecosystems. 

6.5 Statutory Considerations 

Consideration: Details of any implications and proposed 
measures to address: 

Equality and Diversity None 

Health, Social 
Environmental and 
Economic Impact 

The aim of the policy is to improve the private 
rented housing stock within Eden. 

Crime and Disorder The Housing and Planning Act 2016 introduced 
additional instruments to assist local authorities to 
tackle irresponsible landlords: 



Consideration: Details of any implications and proposed 
measures to address: 

• Civil Penalties – an alternative to prosecution 
with a maximum level of £30,000, the amount 
of fine up to this level is determined by the 
Council. 

• Extension of Rent Repayment Orders - 
reclaim of rent from the landlord applied on 
certain offences contained within a number of 
Acts. 

A Rent Repayment Order can require the 
repayment of a sum of up to a maximum of 12 
months’ rent. An application for a Rent 
Repayment Order is made to the First-tier 
Tribunal and can be made by an occupier or a 
local housing authority (in respect of Housing 
Benefit or Universal Credit). If the tenant paid 
their rent themselves, then the rent must be 
repaid to the tenant. If rent was paid through 
Housing Benefit or through the housing element 
of Universal Credit, then the rent must be repaid 
to the local housing authority. 

Children and 
Safeguarding 

None 

6.6 Risk Management 

Risk Consequence Controls Required 

Disreputable landlords 
operate across the 
district.  

Tenants in the private 
rented sector are 
unfairly treated. 

By implementing this 
policy standards are 
improved in the private 
rented sector. 

7 Other Options Considered 

7.1 No other options have been considered 

8 Reasons for the Decision/Recommendation 

8.1 The Housing Act 2004 was amended by the Housing and Planning Act 2016 
to enable local authorities to impose a financial penalty as an alternative to 
prosecution for certain housing offences. 

A Rent Repayment Order can require the repayment of a sum of up to a 
maximum of 12 months’ rent. 

8.2 Members are recommended to approve the policy in Appendix A. 

  



Tracking Information 

Governance Check Date Considered 

Chief Finance Officer (or Deputy) 10/11/21 

Monitoring Officer (or Deputy) 10/11/21 

Background Papers:  

Appendices: Appendix A: Draft Civil Penalties and Rent Repayment 
Order Policy under the Housing and Planning Act 2016 

Contact Officer: Marion Anthony Environmental Health Officer Housing 
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Civil Penalties and Rent Repayment 
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Under the Housing and Planning Act 
2016 

 

 

DRAFT 

 

2021 



 

Introduction 

Sections 23, 126 and Schedule 9 of the Housing and Planning Act 2016 introduced 
the provision of civil penalties. A civil penalty is a financial penalty imposed by a local 
housing authority on an individual or organisation as an alternative to prosecution for 
certain housing offences under the Housing Act 2004 and a breach of a banning 
order under the Housing and Planning Act 2016. 

Eden District Council has regard to this policy and the statutory guidance issued by 
the Ministry of Housing, Communities and Local Government ‘Civil penalties under 
the Housing and Planning Act 2016 - Guidance for Local Housing Authorities’, 
referred to as “the Guidance”, in the exercise of its functions when considering 
serving a civil penalty. 

Throughout this document, the term ‘landlord’ is used to refer to the property owner, 
property manager or letting agent. The term ‘Council’ is used to refer to the local 
authority being Eden District Council. 

The Housing and Planning Act 2016 introduced additional instruments to assist local 
authorities to tackle irresponsible landlords: 

 Civil Penalties – an alternative to prosecution with a maximum level of 
£30,000, the amount of fine up to this level is determined by the Council. 

 Extension of Rent Repayment Orders - reclaim of rent from the landlord 
applied on certain offences contained within a number of Acts (see below) 

What is the burden of proof for a civil penalty? 

The burden of proof is the same as set out previously for the offences under the 
Housing Act 2004 i.e. the Council must satisfy itself that it can show beyond 
reasonable doubt that the landlord has committed the offence and that if heard in a 
magistrates’ court there would be realistic prospect of conviction. 

The Council will have consideration of the Crown Prosecution service code for 
Crown Prosecutors published by the Director of Public Prosecutions when 
considering the evidence. 

The Council will consider: 

 Does it have sufficient evidence to prove beyond reasonable doubt that an 
offence has been committed by the landlord? – see evidentiary stage of the 
full code test in the Crown Prosecution Service Code for Crown Prosecutor 
published by the Director of Public Prosecutions 

 Is there a public interest in imposing a civil penalty on the landlord in respect 
of the offence? – Public Interest Stage of the Full Code Test in the Crown 
Prosecution service code for Crown Prosecutors published by the Director of 
Public Prosecutions 

 Has the Council taken into account its own Environmental Services 
Enforcement Policy when deciding to impose the civil penalty including the 
alternative option of prosecuting for the offence? 



 

Civil penalties 

The Housing Act 2004 was amended by the Housing and Planning Act 2016 to 
enable local authorities to impose a financial penalty as an alternative to prosecution 
for certain housing offences. 

Section 126 and Schedule 9 of the Housing and Planning Act 2016 allows the 
Council to levy a civil penalty. The penalty should be reflective of the severity of the 
crime and the culpability of the offender. Therefore, the maximum penalty of £30,000 
should be reserved for those that have committed the most serious offences. 

Civil penalties can be used as an alternative to criminal prosecution in respect of a 
contravention of the following offences under the Housing Act 2004: 

 Failure to comply with an Improvement Notice (section 30 of the Housing Act 
2004) 

 Offences in relation to licensing of Houses in Multiple Occupation (section 72 
of the Housing Act 2004) 

 Offences in relation to licensing of houses under Part 3 of the Act (section 95 
of the Housing Act 2004) 

 Offences of contravention of an overcrowding notice (section 139 of the 
Housing Act 2004) 

 Failure to comply with management regulations in respect of Houses in Multiple 
Occupation (section 234 of the Housing Act 2004) 

 Breach of a banning order (section 21 of the Housing and Planning Act 2016) 

Statutory guidance 

To ensure that civil penalties are set to an appropriate level in each case, the 
following factors should be taken into account (3.5 of the Guidance): 

 Severity of the offence 

 Culpability and track record of the offender 

 The harm caused to the tenant 

 Punishment of the offender 

 Deter the offender from repeating the offence 

 Deter others from committing similar offences 

 Remove any financial benefit the offender may have obtained as a result of 
committing the offence 

Determining an appropriate sanction 

Where the Council believe there to be a realistic prospect of conviction, the use of 
civil penalties will ordinarily be prioritised over criminal prosecutions. This will ensure 
that proceeds from the penalties can be used to finance further enforcement action 
and are retained for this purpose in accordance with the Guidance (Section 8.1). 

The appropriate sanction will be considered on a case by case basis. 



 

A civil penalty and a rent repayment order can be sought for failure to comply with 
an improvement notice and for offences in relation to the licensing of Housing in 
Multiple Occupancy (HMOs). 

Introduction to the financial calculation 

The Council will ensure that its calculation for civil penalties is consistent with the 
level of risk by applying the factors contained within the Guidance. 

The breaching of a banning order is considered the most serious of housing 
offences. Where it is determined that a civil penalty would be the most appropriate 
course of action for this offence, the Council would normally set the penalty at the 
highest level of £30,000 to reflect the severity. 

The Council also considers if the landlord has any previous record of offending this 
will be reflected within the calculation. 

The calculated total amount ensures that the offender does not benefit as a result of 
committing the offence, deterring further bad practice. 

Appendix A contains information in relation to how civil penalties will be calculated. 

Further Consequences 

Deter others from committing similar offences. While the fact that someone has 
received a civil penalty will not be in the public domain, it is possible that other 
landlords in the local area will become aware through informal channels when 
someone has received a civil penalty. An important part of deterrence is the 
realisation that (a) the local housing authority is proactive in levying civil penalties 
where the need to do so exists and (b) that the civil penalty will be set at a high 
enough level to both punish the offender and deter repeat offending. 

Database - Local housing authorities will be able to record information about, and 
target enforcement action against, any landlord who: 

• Is in receipt of a banning order under the Housing and Planning Act 2016, 

• Has been convicted of a banning order offence, or 

• Has received 2 (or more) civil penalties over a 12 month period. 

Payment 

A civil penalty must be paid within 28 days of the final notice, which would start the 
day following the notice being issued. A suspension would be forced due to an 
appeal only. The final notice will contain information with regard to making payment. 

Consequences of non-payment 

If the landlord or property manager/agent fails to pay a civil penalty or a rent 
repayment order, the Council can refer the case to County Court for an Order of that 
court. If necessary, the Council will use county court bailiffs to enforce the order and 
recover the debt. 

Role of the First-tier Tribunal (FTT) 

Following the issue of a final notice for a civil penalty, the recipient may appeal to the 
First-tier Tribunal. The tribunal will review the Council’s decision to take this action. 
The First-tier Tribunal has the power to confirm, vary, or cancel the civil penalty. 



 

The First-tier Tribunal can dismiss an appeal should it have no real prospect of 
success or is considered to be vexatious, trivial or an abuse of process. 

Income received from civil penalties must be used by the Council to further its 
statutory functions in relation to enforcement activities covering the private rented 
sector. 



 

Rent Repayment Orders 

A Rent Repayment Order can require the repayment of a sum of up to a maximum of 
12 months’ rent. An application for a Rent Repayment Order is made to the First-tier 
Tribunal and can be made by an occupier or a local housing authority (in respect of 
Housing Benefit or Universal Credit). . 

A tribunal must be satisfied beyond reasonable doubt that one of the revenant 
offences has been committed in order to grant a Rent Repayment Order. However, it 
is not necessary that the landlord/agent has actually been convicted. 

With effect from 6 April 2017 the relevant offences are: 

• using or threatening violence for securing entry into premises, under s.6 
Criminal Law Act 1977 

• illegal eviction or harassment, under s.1 Protection from Eviction Act 1977 

• failure to comply with improvement notice, under s.30 Housing Act 2004 

• failure to comply with prohibition order, under s.32 Housing Act 2004 

• (from 6 April 2018) breach of banning order, under s.21 Housing and Planning 
Act 2016 

• having control of, or managing, an unlicensed property, under s.95 Housing 
Act 2004 

• having control of, or managing, an unlicensed house in multiple occupation, 
under s.72 Housing Act 2004 

If the tenant paid their rent themselves, then the rent must be repaid to the tenant. If 
rent was paid through Housing Benefit or through the housing element of Universal 
Credit, then the rent must be repaid to the local housing authority. 

Additionally, the Council is able to impose a civil penalty and apply for a rent 
repayment order for the following offences contained within the Housing Act 2004: 

• Failure to comply with an Improvement Notice 30 

• Offences in relation to licensing of Houses of Multiple Occupation (HMOs), or 
licencing of houses 72(1) 

Where a landlord has been convicted of the offence the order relates to, the First-tier 
Tribunal will order that the maximum amount of rent is repaid. Rent repayment 
orders are capped at a maximum of 12 months. 

Statutory guidance 

In the case of a civil penalty and where a landlord has not been convicted of the 
offence to which the rent repayments order application relates, the following factors 
should be taken into consideration when deciding how much rent the Council should 
seek to recover: 

• Punishment of the offender 

• Deterring others from committing similar offences 

• Removing any financial benefit the offender may have obtained as a result of 
committing the offence 

• Financial details and track record of the offender 



 

Determining an appropriate sanction 

Where the Council is confident that there would be a realistic prospect of the order 
being granted it will choose to take action if it is reasonable in the circumstances. It is 
not a requirement for the landlord to have been convicted of an offence prior to an 
application for a rent repayment order. Where a conviction is made, the First-tier 
Tribunal must award a rent repayment order. 

The Council must consider a rent repayment order if they have been made aware 
that the offender has been convicted for any of the offences specified in the 
legislation. 

The Council will follow statutory guidance in suggesting the amount repayable. 
Tenants also have the option of applying for an order independently if they have paid 
the rent themselves. In which case the Council is not obliged to assist but advice can 
be offered. 

Role of the First-tier Tribunal 

If a landlord is convicted in respect of the same offence that a rent repayment order 
is made, then the First-tier Tribunal must award the maximum amount of rent, which 
is capped at 12 months. Discretion is applied on the amount where there has not 
been a conviction. 

Income from enforcement action 

A rent repayment order can be granted to the person who paid the rent. If the tenant 
paid their rent themselves, then the rent must be repaid to the tenant. If rent was 
paid through Housing Benefit or through the housing element of Universal Credit, 
then the rent must be repaid to the local housing authority. If the rent was paid 
partially by the tenant with the remainder paid through Housing Benefit/Universal 
Credit, then the rent should be repaid on an equivalent basis. 



 

Rogue landlords 

A local authority must make an entry on the register of rogue landlords when it has 
obtained a banning order against a landlord or agent. 

The Council has discretion to make an entry when a landlord or agent is not subject 
to a banning order but has committed either: 

• at least one banning order offence for which they have been convicted 

• two or more banning order offences within a 12 month period for which they 
have received civil penalties 

The Banning order offences are listed in The Housing and Planning Act 2016 
(Banning Order Offences) Regulations 2017 schedule of offences regulation 3 

Monitoring and Review 

This Civil Penalties and Rent Repayment Order Policy will be reviewed and 
monitored to ensure that it meets with legislative requirements. A review will take 
place annually. 



 

Appendix A – Civil penalty calculation guidance 

The calculation will take into account the actual offence together with other factors 
including but not limited to the offender's track record and seriousness of the offence. 

Offence + Seriousness = Civil penalty amount 

Breach of a banning order is recognised as the most serious of housing related 
offences, and therefore a maximum level of £30,000 without the calculation being 
applied, is set for this offence to reflect the severity of breaching a banning order. 

Seriousness 

The general concept of seriousness is applicable to the Council’s assessment when 
determining the level of civil penalty to apply. To establish this, the Council 
calculates that culpability plus harm equals seriousness. 

Level of culpability 

The level of culpability of a landlord will depend upon a number of factors. 

High level 

A landlord will be deemed to be highly culpable when they intentionally or recklessly 
breach or willfully disregard the law. Instances can include one or more of the 
following:  

 they have a history of non-compliance 

 despite a number of opportunities to comply have failed to do so 

 have been obstructive as part of the investigation 

 failure to comply results in significant risk to individuals 

 are a member of a recognised landlord association or accreditation scheme 

 are a public figure who should have been aware of their actions 

 are an experience landlord with portfolio of properties failing to comply with 
their obligations or 

 serious and/or systematic failure to comply with their legal duties 

Medium level 

A landlord commits an offence through an act or omission a person exercising 
reasonable care would not commit. 

Instances can include one or more of the following: 

 it is a first offence – with no high level culpability criteria being met 

 failure is not a significant risk to individuals 

 the landlord had systems in place to manage risk or comply with their legal 
duties but these were not sufficient or adhered to or implemented 

Low level 

A landlord fails to comply or commit an offence with little fault. 

Instances can include one or more of the following: 

 no or minimal warning of circumstances/risk 



 

 minor breaches 

 isolated occurrence or 

 a significant effort has been made to comply but was inadequate in achieving 
compliance 

The above examples are not exclusive and other factors may be taken into account 
when considering the level of culpability. 

Level of harm 

When considering the level of harm both the actual, potential and likelihood of the 
harm will be considered. 

High 

A high level of harm could constitute one or more of the following: 

 serious effect on individual(s) or widespread impact, and or 

 provides a serious market advantage over rivals – deliberately avoided works 
or regulations or committed the offence to gain additional income, or, 

 harm to a vulnerable individual, or 

 high risk of an adverse effect on an individual, or 

 serious level of overcrowding 

Medium 

A medium level of harm could constitute one or more of the following: 

 adverse effect on an individual – not high level of harm, or 

 medium risk of harm to an individual, or 

 low risk of a serious effect, or 

 the Council’s work as a regulator to address risks to health is inhibited, or 

 consumer/tenant mislead 

Low 

A low level of harm could constitute one or more of the following: 

 low risk of harm or potential harm, or, 

 little risk of an adverse effect on individual(s) 

The above examples are not exclusive and other factors may be taken into account 
when considering the level of harm. 

What is meant by a vulnerable individual? 

The harm caused and vulnerability of the individual occupier(s) are important factors 
in determining the level of penalty. 

The Housing Act 2004 defines a vulnerable individual(s) as one who is at greater 
harm and therefore the penalty should be greater when vulnerability is an issue. 

Who would we consider as a vulnerable individual(s)? 

 elderly person 



 

 children 

 pregnant women 

 receives domiciliary care 

 has health needs – mental health, drug dependency, alcohol dependency, 
terminally ill etc. 

 requires assistance in conducting their own affairs 

 has payments made to him/her or to an accepted representative in pursuance 
of arrangements under the health and social legislation 

 receives a service or participates in any activity provided specifically for 
persons who have particular needs because of age, has any form of disability 
or has a prescribed physical or mental problem 

 those who have difficulty in understanding, speaking or reading English 

 an individual in a difficult situation such as bereavement or threat of 
deportation etc. 

The above list is not exclusive and other factors may affect vulnerability when 
considering the level of any penalty. 

The table below shows the initial level of fine for each level of culpability and harm, 
including the minimum level of fine which will be imposed for each classification. 

Adjustments to the initial determination 

In order to determine the final penalty the Council will consider both aggravating and 
mitigating factors in each case. These will adjust the initial level of the penalty based 
on these factors. 

Below is a list of both aggravating and mitigation factors which will be considered as 
part of the determination. The list is not exhaustive and other factors may be 
considered depending on the circumstances of each case. 

Aggravating factors could include one or more of the following: 

 previous convictions having regard to the offence to which applies and time 
elapsed since the offence 

 motivated by financial gain 

 obstruction of the investigation 

 Minimum fine level Low level of harm Medium level of 
harm 

High level of 
harm 

Low level 
of 
culpability 

£2,000 £2,500 £5,000 £7,500 

Medium 
level of 
culpability 

£4,000 £5,000 £10,000 £15,000 

High level 
of 
culpability 

£6,000 £7,500 £15,000 £25,000 



 

 deliberate concealment of the activity/evidence 

 number of items of non-compliance – greater the number the greater the 
potential aggravating factor 

 record of letting substandard accommodation 

 record of poor management/ inadequate management provision, or, 

 lack of a tenancy agreement/rent paid in cash 

When considering previous offences regard should be given to the guidance on 
banning orders as well as any relevant offence such as trafficking etc. 

Mitigating factors could include one or more of the following: 

 cooperation with the investigation e.g. turns up for the PACE interview 

 voluntary steps taken to address issues e.g. submits a license application 

 acceptance of responsibility e.g. accepts guilt for the offence(s) 

 willingness to undertake training 

 willingness to join recognised landlord accreditation scheme 

 health reasons preventing reasonable compliance – mental health, 
unforeseen health issues, emergency health concerns 

 no previous convictions 

 vulnerable individual(s) where there vulnerability is linked to the commission 
of the offence, or, 

 good character and/or exemplary conduct 

For each aggravation or migrating factor which applies to each specific case the 
level of fine will be adjusted by 5% of the initial fine, up to the maximum £30k or to 
the minimum fine for each determined level of culpability and harm as shown in the 
table above. 

The only exception to this principle will be for the number of items of none 
compliance which will be 5% for the first 5 items and 10% for any number of items 
greater than this level of none compliance with items on any notice which has not 
been complied with. 

Totality principle 

If issuing a financial penalty for more than one offence, or where the offender has 
already been issued with a financial penalty, consideration will be given to whether 
the total penalties are just and proportionate to the offending behavior. 

Where the offender is issued with more than one financial penalty, the Council 
should consider the following guidance from the definitive guideline on offences 
taken into consideration and totality. 

The total financial penalty is inevitably cumulative. 

The Council should determine the financial penalty for each individual offence based 
on the seriousness of the offence and taking into account the circumstances of the 
case including the financial circumstances of the offender so far as they are known, 
or appear, to the local authority. 



 

The Council should add up the financial penalties for each offence and consider if 
they are just and proportionate. 

If the aggregate total is not just and proportionate the Council should consider how to 
reach a just and proportionate financial penalty. There are a number of ways in 
which this can be achieved. 

For example: 

 Where an offender is to be penalised for two or more offences that arose out 
of the same incident or where there are multiple offences of a repetitive kind, 
especially when committed against the same person, it will often be 
appropriate to impose for the most serious offence a civil penalty. This should 
reflect the totality of the offending where this can be achieved within the 
maximum penalty for that offence. No separate penalty should be imposed for 
the other offences. 

 Where an offender is to be penalised for two or more offences that arose out 
of different incidents, it will often be appropriate to impose a separate 
penalties for each of the offences. The Council should add up the civil 
penalties for each offence and consider if they are just and proportionate. If 
the aggregate amount is not just and proportionate the Council should 
consider whether the penalties can be proportionately reduced. Separate civil 
penalties should then be issued. 

Where separate civil penalties are considered, the Council must be careful to ensure 
that there is no double-counting. 

Final determinate of the level of any civil penalty 

The final determinate of any civil penalty must be the general principle: 

The civil penalty should be fair and proportionate but in all instances should act as a 
deterrent and remove any gain as a result of the offence. 

A guiding principle of civil penalties is that they should remove any financial benefit 
that the landlord may have obtained as a result of committing the offence. This 
means that the amount of the civil penalty imposed must never be less than what it 
would have cost the landlord to comply with the legislation in the first place. 

When determining any gain as a result of the offence the Council will take into 
account facts which may be deemed as obtaining a financial gain. These could 
include the following issues: 

 cost of the works required to comply with the legislation 

 any license fees avoided 

 rent for the full period of the non-compliance – reviewed in conjunction with 
any rent repayment order 

 any other factors resulting in a financial benefit – potential cost of rehousing 
any tenants by the Council 

 as penalty to act as a deterrent  

 the cost to the Council of their investigation 

If the level of gain is less than the calculated penalty, the penalty will be the level of 
gain plus £2k or 10% whichever is the greater to the maximum of £30k. 



 

When determining whether a penalty is fair and proportionate then the following 
issues need to be considered: 

 impact of the financial penalty on the offender’s ability to comply with the law 

 Impact of the penalty on any third party – employment of staff, customers etc. 

 Impact on the offender – is it proportionate to their means – loss of home etc. 

It must be remembered that as property owners if it is claimed that they are unable to 
pay and show their income is small then there can always be the consideration that 
the property(s) they own can be sold or refinanced. 

Owner’s ability to pay 

An owner has the right to make representations and/or appeal regarding the level of 
penalty including their ability to pay. 

As part of the process there will be a need to undertake an investigation into a 
landlord’s ability to pay any fine. As part of the investigation the following needs to be 
considered: 

 Companies House records if a limited company 

 size of portfolio – sell a property to finance the penalty 

 refinance – ability to raise money against their asset base 

 rental income on their portfolio, not just the property to which the offence 
relates 

 personal income including their own home 

Recording of the decision 

A record of each decision will be made by an officer, this record should include the 
reasons for issuing a civil penalty, level of penalty and factors considered when 
setting the level of penalty. 

 

External links: 

Civil penalties under the Housing and Planning Act 2016 (publishing.service.gov.uk)  

The Code for Crown Prosecutors | The Crown Prosecution Service (cps.gov.uk)  

Rent Repayment Orders Guidance - Title (publishing.service.gov.uk) 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/697644/Civil_penalty_guidance.pdf
https://www.cps.gov.uk/publication/code-crown-prosecutors
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/606654/Rent_Repayment_Orders_guidance.pdf

