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Attached for Members’ information is a list of Decision Letters received since the last 
meeting: 
 
Application 
Number(s) 

Applicant Appeal Decision 

18/0829 Mr Ray King 
Skirsgill Lane, Eamont Bridge, Penrith, CA10 
2BQ 
 
The appeal is made under section 78 of the 
Town and Country Planning Act 1990 against a 
refusal to grant planning permission. 
 
The development proposed is erection of single 
dwelling intended for local occupancy. 

The appeal is 
dismissed. 

 Mr Ray King 
Skirsgill Lane, Eamont Bridge, Penrith, CA10 
2BQ 
 
The application is made under the Town and 
Country Planning Act 1990, sections 78, 322 
and Schedule 6, and the Local Government Act 
1972, section 250(5). 
 
The appeal was against the refusal of planning 
permission for erection of single dwelling 
intended for local occupancy. 

The application 
for an award of 
costs is refused. 



 
 

Application 
Number(s) 

Applicant Appeal Decision 

18/0251 Messrs Simpson and Fishwick 
Land adjacent to ‘Kiln House’, Keld Lane, Keld, 
Shap 
 
The appeal is made under section 78 of the 
Town and Country Planning Act 1990 against a 
refusal to grant outline planning permission. 
 
The development proposed is the erection of 
two detached local occupancy dwellings. 

The appeal is 
dismissed. 

 
 

Oliver Shimell 
Assistant Director Planning and Economic Development 
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Appeal Decision 
Site visit made on 13 May 2019 

by Felicity Thompson  BA(Hons) MCD MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 10th June 2019 

 

Appeal Ref: APP/H0928/W/19/3222726 

Skirsgill Lane, Eamont Bridge, Penrith, UK, CA10 2BQ 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 
against a refusal to grant planning permission. 

• The appeal is made by Mr Ray King against the decision of Eden District Council. 

• The application Ref 18/0829, dated 3 October 2018, was refused by notice dated 20 
December 2018. 

• The development proposed is erection of single dwelling intended for local occupancy. 
 

 

Decision 

1. The appeal is dismissed.  

Application for costs 

2. An application for costs was made by Mr Ray King against Eden District Council. 

This application is the subject of a separate Decision. 

Main Issue 

3. The main issue is whether the site would be a suitable location for the proposed 
development having regard to the risk of flooding. 

Reasons 

4. Policy DEV 2 of the Eden District Local Plan 2014 – 2032 (the Local Plan) 

relates to Water Management and Flood Risk and sets out criteria in respect of 
the location of new development which must be met, including that it meets 

the sequential approach to development in flood risk areas. It states that 

inappropriate development will not be permitted in Flood Zones 2 and 3, critical 
drainage areas or areas which have a history of groundwater flooding, or where 

it would increase flood risk elsewhere unless there is an overriding need and a 

clear absence of a suitable alternative site. Further, if sites, as an exception, 
need to be developed in areas at risk of flooding, suitable flood protection 

measures will be required. 

5. Paragraph 155 of the National Planning Policy Framework (the Framework) 

states that inappropriate development in areas at risk of flooding should be 

avoided by directing development away from areas at highest risk (whether 
existing or future). Where development is necessary in such areas, the 

development should be made safe for its lifetime without increasing flood risk 

elsewhere. 
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6. Paragraph 158 of the Framework states that development should not be 

allocated or permitted if there are reasonably available sites appropriate for the 

proposed development in areas with a lower risk of flooding.  

7. The appeal site is located adjacent to Skirsgill Lane and is an island within flood 

zones, the site itself being within Flood Zone 2 (medium probability of flooding) 
and the surrounding land Flood Zone 3 (high probability of flooding). Whilst the 

site is located within Flood Zone 2 and in their decision notice the Council refer 

to Flood Zone 3, in their consultation response in respect of this proposal, the 
Environment Agency (EA) stated that following completion of further hydraulic 

modelling of the River Eamont the proposed site is highly likely to be re-

classified as Flood Zone 3. Given the EAs’ role in flood risk management I 

attach significant weight to this.  

8. The appellant submitted a Flood Risk Assessment (FRA) with their planning 
application which identifies that the risk of flooding from groundwater is low, 

contrary to the Council’s contention. Nevertheless, it confirms that the site is at 

high risk of flooding from main rivers/watercourses.  

9. In their response the EA confirmed that they were satisfied that the FRA 

demonstrates that the proposed development would not be at an unacceptable 

risk of flooding or exacerbate flood risk elsewhere. Whilst they went on to 
consider the proposal satisfies the second element of the exception test set out 

in Paragraph 160 of the Framework, they highlighted that if the local planning 

authority (LPA) determined that the sequential test had not been met then the 
application would not be in compliance with the Framework and they would not 

support it.  

10. The Planning Practice Guidance (PPG) advises that the aim of the sequential 

test is to steer new development to Flood Zone 1 (areas with a low probability 

of river or sea flooding). This general approach is designed to ensure that areas 
at little or no risk of flooding from any source are developed in preference to 

areas at higher risk. The aim should be to keep development out of medium 

and high flood risk areas (Flood Zones 2 and 3) and other areas affected by 
other sources of flooding where possible. 

11. The sequential test must be passed before the exception test can be applied. 

While the EA commented in respect of the exception test, and the appellant 

may rely on this, their response does not mean they endorse the appellant’s 

consideration of any sequential test. The responsibility for deciding on this rests 
with the decision maker. In the appeal decision referred to by the Council, 

albeit in a different part of the country, the Inspector referenced the EAs’ 

comments in respect of another proposal where they stated ‘The lack of 

technical objections to the scheme, however, does not override the primacy of 
steering developments to areas of lower probability of flooding, in this case to 

sites located within Floodzone 1’.1 

12. The appellant has undertaken a sequential test which I acknowledge was 

accepted by the planning officer who dealt with the application. Nevertheless, 

the PPG states that in the first place it is the LPAs responsibility to consider if 
the sequential test has been satisfied, informed by evidence provided by the 

developer.  

                                       
1 APP/E12210/W/17/3175948 
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13. The PPG advises that the area to apply the sequential test across will be 

defined by local circumstances relating to the catchment area for the type of 

development proposed. For housing, the extent of the test should not be 
constrained by land ownership and realistically will often extend across a town 

or district area. The planning officer considered the catchment area of the 

proposed development to be the settlement of Eamont Bridge however, this 

seems to me to be a narrow search area particularly given that the site is 
within the Parish of Penrith and the town of Penrith is only a short distance 

from the site.  

14. Given the scale and nature of the proposed development, a proportionate 

approach to the sequential test is appropriate. However, the appellants 

sequential test is very limited, whilst it is stated that they searched within an 
area of 10 miles distance utilising local estate agencies and the internet, and all 

searches have presented no equivalent sites within that location, only limited 

details have been provided of a small number of sites considered with little 
analysis or explanation. In my view it does not provide robust evidence to 

demonstrate that there are no reasonably alternative equivalent sites where 

the proposal could be developed.  

15. The Council state that there are many allocated sites within Penrith. Whilst 

they have provided no details of alternative sites, as the Inspector in the 
appeal decision provided by the Council stated, ‘there is no necessity for the 

Council to demonstrate the availability of sites of exactly equivalent size, or 

sites which are available to the Appellant, to show the availability of sites in 

areas of lower flood risk than the appeal site’. Furthermore, I note that the 
Council can demonstrate a supply of housing land equivalent to 6.8 years. On 

this basis it seems likely to me that there may be alternative sites capable of 

accommodating the development.  

16. Given the above, in my judgement, the sequential test has not demonstrated 

that there are no reasonably available sites appropriate for the proposed 
development in areas with a lower probability of flooding. The proposal 

therefore fails the sequential test and would not be an acceptable form of 

development with regard to flood risk and would be contrary to Policy DEV 2 of 
the Local Plan and the Framework.  

17. As the sequential test is not passed there is no need to apply the exception 

test. 

Other Matters 

18. I have had regard to the planning permission granted by the Council last year 

for the erection of a dwelling and garage on land approximately 25m away 

from the appeal site within Flood Zone 3. I acknowledge the apparent 

similarities with this case albeit this proposal would deliver a local occupancy 
dwelling. I note that this was granted under delegated powers and that the 

Committee were made aware of this decision. However, I have considered this 

appeal on the basis of the evidence before me and on my understanding of the 

advice in the Framework and the PPG.  

19. That the proposal would not result in any material harm to other interests of 
acknowledged importance, including visual amenity, highway safety, or the 

living conditions of neighbouring occupants, and that with the exception of the 

qualified response from the EA, there were no objections from statutory 
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consultees other than the Parish Council, are neutral matters which cannot 

outweigh my findings. 

20. I acknowledge that the appellant sought pre-application advice from the 

Council and the EA however, these are informal opinions which have no bearing 

on the planning merits of the proposal.  

21. That the planning officer recommended approval and this was overturned by a 

small margin at the Planning Committee, that they may have been influenced 
by the images provided by an objector taken during Storm Desmond, a 1:1000 

year flood event, and the Council’s motivations for approving planning 

permission reference 18/0188, are matters which have no bearing on my 
assessment of the planning merits of the proposal. 

22. I agree that application 17/0792, 45 metres to the north of the appeal site 

which relates to a variation of a condition is not relevant or comparable to the 

proposal before me and weighs neither for nor against the proposal.  

Conclusion 

23. For the reasons given above and having regard to all matters raised, the 

appeal is dismissed. 

Felicity Thompson 

INSPECTOR 
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Costs Decision 
Site visit made on 13 May 2019 

by Felicity Thompson  BA(Hons) MCD MRTPI 

an Inspector appointed by the Secretary of State  

Decision date: 10th June 2019 

 

Costs application in relation to Appeal Ref: APP/H0928/W/19/3222726 

Skirsgill Lane, Eamont Bridge, Penrith, UK, CA10 2BQ 

• The application is made under the Town and Country Planning Act 1990, sections 78, 
322 and Schedule 6, and the Local Government Act 1972, section 250(5). 

• The application is made by Mr Ray King for a full award of costs against Eden District 

Council. 
• The appeal was against the refusal of planning permission for erection of single dwelling 

intended for local occupancy. 
 

 

Decision 

1. The application for an award of costs is refused. 

Reasons 

2. Planning Policy Guidance (PPG) advises that, irrespective of the outcome of the 

appeal, costs may only be awarded against a party who has behaved 

unreasonably and caused the party applying for costs to incur unnecessary or 

wasted expense in the appeal process.  

3. The basis of this costs claim is that, in the view of the applicant, the Council 

acted unreasonably in substantive matters relating to the application, in failing 
to substantiate its reasons for refusing the application and preventing 

development which should have been permitted. 

4. The PPG makes it clear that a local planning authority is at risk of an award of 

costs if it fails to produce evidence to substantiate each reason for refusal on 

appeal and/or makes vague, generalised or inaccurate assertions about a 
proposal’s impact which are unsupported by any objective analysis. 

5. While the Council is not duty bound to follow the advice of its professional 

officers, if a different decision is reached the Council has to clearly demonstrate 

on planning grounds why a proposal is unacceptable and provide clear evidence 

to substantiate that reasoning. 

6. The decision was made contrary to officer recommendation and by a small 

margin at the Planning Committee. Whilst images were provided by an objector 
which depicted a 1:1000 year flood event and it is likely that some images may 

have provoked an emotive response, there is no substantive evidence before 

me to demonstrate that the decision was made solely on this basis. 

7. In their consultation response the Environment Agency (EA) confirmed that 

they were satisfied that the submitted Flood Risk Assessment demonstrates 
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that the proposed development would not be at an unacceptable risk of 

flooding or exacerbate flood risk elsewhere. Whilst they went on to consider the 

proposal satisfies the second element of the Exception Test set out in 
Paragraph 160 of the National Planning Policy Framework (the Framework), 

they highlighted that if the local planning authority determined that the 

sequential test had not been met then the application would not be in 

compliance with the Framework and they would not support it. This is not 
unqualified support for the proposal. 

8. The Councils appeal statement addresses the applicant’s sequential test and 

why they consider it had not been passed. It is evident from my decision that I 

agree with the Council and that having regard to the provisions of the 

development plan, national planning policy and other material considerations, 
the development proposed should not have been permitted. 

9. I consider the Council were unreasonable to refer to groundwater flooding in 

their decision notice without any substantive evidence, and to the site being 

within Flood Zone 3. However, given my above findings, I am not persuaded 

that this has led to the applicant incurring unnecessary or wasted expense in 
the appeal process so as to justify an award of costs. 

10. Therefore, the application for an award of costs is refused. 

Felicity Thompson 

INSPECTOR 
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Appeal Decision 
Site visit made on 28 May 2019 

by Laura Renaudon LLM LARTPI Solicitor 

an Inspector appointed by the Secretary of State  

Decision date: 19 June 2019 

 

Appeal Ref: APP/H0928/W/19/3224668 

Land adjacent to ‘Kiln House’, Keld Lane, Keld, Shap 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 
against a refusal to grant outline planning permission. 

• The appeal is made by Messrs Simpson and Fishwick against the decision of Eden 

District Council. 
• The application Ref 18/0251, dated 26 March 2018, was refused by notice dated         

16 November 2018. 
• The development proposed is the erection of two detached local occupancy dwellings. 
 

 

Decision 

1. The appeal is dismissed. 

Procedural Matter 

2. The development proposal was submitted in outline form, with the proposed 

access and layout for consideration at this stage but all other matters reserved. 

The proposed access arrangements were revised during the course of the 
application and there is no objection to these from the local highway authority 

or any other party.   

Main Issue 

3. The main issue arising in the appeal is the effect of the proposed development 

on the character and appearance of the hamlet of Keld and the surrounding 

landscape. 

Reasons 

4. The recently-adopted Eden Local Plan of 2014–2032 supports the provision of 

housing in the ‘Smaller Villages and Hamlets’, including Keld, subject to 

compliance with several criteria. Policy HS2 supports development of an 
appropriate scale, which reflects the built form of adjoining and neighbouring 

development to the site and the service function of the settlement, where a 

dwelling would be limited in floorspace, be restricted by legal mechanism to 

occupation by persons meeting local connection criteria, and be either ‘infilling’ 
or ‘rounding off’ development in accordance with Policy LS1. Policy LS1 sets out 

the district’s locational housing strategy, permitting development in the Smaller 

Villages and Hamlets that is of a high quality design and is restricted to 
infilling, rounding off, or re-use of existing buildings.  

https://www.gov.uk/planning-inspectorate
https://www.gov.uk/planning-inspectorate


Appeal Decision APP/H0928/W/19/3224668 
 

 
https://www.gov.uk/planning-inspectorate                          2 

5. The Smaller Villages and Hamlets to which policy LS1 is applicable are those 

listed in the policy, consisting of at least 10 well-related dwellings in close 

proximity to each other. Policy ENV2 permits new development only where it 
conserves and enhances distinctive elements of landscape character and 

function, and which should account for the distribution and form of settlements 

and building within their landscape setting. Policy DEV5 requires new 

development to be appropriate to form and character and to reflect the existing 
street scene. 

6. The parties consider that a local occupancy restriction may be obtained by the 

imposition of a planning condition, and, although ‘scale’ is a reserved matter, 

the parties to the appeal are agreed that the floorspace of the proposed new 

dwellings could be appropriately restricted by a planning condition. These 
elements of policy HS2 could therefore be satisfied. It is common ground that 

the proposed development would not amount to ‘infilling’, but the parties 

disagree on whether it would constitute ‘rounding off’. 

7. Policy LS1 refers to “rounding off, which provides a modest extension beyond 

the limit of the settlement to a logical, defensible boundary” and, although it is 
not explicit that this is an exhaustive definition, the Council’s case is that 

“rounding off” is so defined (Appeal Statement paragraph 7.9). 

8. Keld is a rural hamlet consisting of some 21 dwellings lying close to the 

boundary of the Lake District National Park, which is a World Heritage Site and 

thus a designated heritage asset for the purposes of Chapter 16 of the National 
Planning Policy Framework, and about a mile (by road) south west of the 

village of Shap, where shops, services and facilities are to be found. Keld lies in 

a bowl at around 240m AOD with generally rising land on all sides, most 
notably to the fells of the Lake District to the south, and otherwise to well-

defined agricultural fields bounded by drystone walls. Keld Lane descends to 

the hamlet from Shap. The River Lowther flows to the west. 

9. The appeal proposal is to erect two detached dwellings to the (approximately) 

northern side of Keld Lane as it leaves the hamlet to the north east, on an 
existing area of undeveloped pasture. These dwellings would be bounded to 

Keld Lane to their (approximately) southern front, to the ‘Miller’s Way’ public 

footpath to the west, to ‘Roughley Lane’ to the east, and by a new drystone 

wall to their northern rear. Beyond those immediate boundaries, the dwellings 
would lie alongside agricultural fields to three sides, and the curtilage of the 

south westernmost dwelling would lie adjacent to the existing ‘Kiln House’ to its 

south west. 

10. ‘Kiln House’ and its south western neighbour ‘Rivendell’ are relatively recent 

additions to the hamlet. Like other more modern dwellings to the other, south 
western, end of the hamlet, also on the same northern side of the road, they 

are set back from the road frontage with some land to their sides. The historic 

core of the hamlet, in between, is more compact and clustered, with buildings 
more immediately abutting the road and lying in very close proximity to each 

other. 

11. The present eastern boundary of the hamlet is the ‘Miller’s Way’ public footpath 

that passes through the eastern side garden of Kiln House. It is marked by a 

finger post pointing to Shap Abbey, and otherwise by a drystone wall to its 
eastern side. As a public footpath recorded on the Definitive Map, it is a very 

durable boundary although not particularly discernible physically. Roughley 
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Lane, by contrast, is a well-defined physical feature that, although not 

appearing to have the status of a highway, has appeared on maps for over 120 

years and the permanence of it is not questioned by either party. It would be a 
defensible boundary. I also accept the appellants’ contention that the existing 

development pattern of the hamlet could serve to restrict development to the 

rear of the site, although the particular rear site boundary chosen by the 

appeal proposals is not set as far back from the road as those of some other 
properties in the hamlet, including the adjoining Kiln House whose rear 

curtilage extends to around the same depth from the road as the point where 

Roughley Lane bends 90° to the north east. 

12. Nevertheless, although defensible, the proposed eastern boundary of Roughley 

Lane would neither be logical nor result in a modest extension to the 
settlement. Additionally, the proposed development would not accord with the 

requirements of policies HS2, DEV5 and ENV1 to reflect the distribution of 

settlements within their landscape setting and the built form of adjoining and 
neighbouring developments. 

13. An additional 2 dwellings, amounting to around a 10% increase, would not of 

themselves necessarily be an immodest extension. The hamlet currently has no 

apparent service function beyond the attraction of the National Trust Chapel, 

reliant as it is on the settlements at Shap and beyond, and this would not 
change as a result of the proposed development. However, the development of 

the appeal site would not represent a modest extension of the settlement but 

rather a substantial incursion into the countryside. The frontage of the appeal 

site is approximately 70m wide, which would represent a substantial linear 
extension to this small hamlet of the order of around 20%. The adjoining 

houses, Kiln House and Rivendell, have site frontages of around 25m each, 

which are themselves more substantial than those generally found in the 
historic core of the settlement. The proposed significantly more generous 

curtilage frontages here would not relate well to the existing close-knit 

settlement pattern, but would be rather disparate. 

14. Kiln House and the ‘Miller’s Way’ footpath lie almost opposite Thornship Lane, 

and the settlement is largely clustered below this road junction at present. The 
first building on the opposite side of the road lies below Thornship Lane, to the 

south west. Thornship Lane leads to another small hamlet and, like the road 

out of Keld to the west, connects into the public footpath network at its end. At 
present the hamlet is enclosed by the Miller’s Way and by Thornship Lane to its 

eastern end. The provision of houses on the appeal site, lying well above the 

road junction and on rising ground away from the ‘bowl’ of the settlement, 

would not relate well to the existing settlement, but would be perceived as a 
rather incongruous and prominent addition rather than as a modest extension. 

Roughley Lane provides the gateway to a number of field entrances, and has 

no obvious direct connection with the hamlet itself. Rather, it is a farm track 
that happens to be located fairly close to the hamlet. Building up to it would 

not provide a logical boundary to the settlement. 

15. The hamlet and the surrounding countryside, although lying close to the Lake 

District National Park, are not the subject of any particular landscape 

designations, and I do not consider that the proposed development would 
result in harm to the designated heritage asset. Nevertheless policy ENV2 

requires new development proposals to complement the distribution and form 

of settlements, and local styles of buildings within settlements. Impacts are to 
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be assessed against the Cumbrian Landscape Assessment Toolkit. The site lies 

within Type 12, “Higher Limestone”. The Toolkit describes the local building 

vernacular as a mixture of discrete nucleated villages and dispersed farms, and 
identifies small traditional villages as sensitive to expansion. Its guidelines 

include protecting settlement fringes from unsympathetic development, and 

ensuring new development respects the scale, form and distinctive character of 

villages. 

16. Although, again, scale is a reserved matter, the application drawings show the 
proposed dwellings to be single-storey, and the appellants have indicated that 

a planning condition restricting the ridge height of the dwellings to no higher 

than that of Kiln House (suggested by the indicative road frontage drawing to 

mean the AOD height) would be acceptable, in the interests of visual amenity 
and out of respect for the appearance and character of the settlement, 

referring to policy DEV5. However, although limiting the height of the dwellings 

would limit the prominence of their appearance in the landscape, single-storey 
dwellings in the proposed rather spacious plots would not reflect the existing 

built form or character of the settlement, whose existing houses consist of 2 or 

3 storeys in closer proximity to each other. The proposed layout would be 

unsympathetic to the settlement fringe and would be inappropriate to the 
existing form of the hamlet. 

17. For these reasons the proposed development would not amount to “rounding 

off” the settlement, and the layout would preclude a high quality design in this 

context, so conflicting overall with policy LS1. Because the development would 

not reflect the adjoining built form, it would also conflict with policy HS2. By 
failing to account adequately for the distribution and form of the settlement 

and the buildings within its landscape setting, or to be appropriate to the 

existing form and character of the hamlet, the proposed development would 
also conflict with policies ENV2 and DEV5.  

18. There are no insurmountable matters arising in respect of highway safety, 

flooding or neighbouring amenity concerns, subject to the imposition of 

appropriate conditions, and the provision of housing that is restricted to those 

meeting local occupancy criteria would be an undoubted benefit of the 
development. Nevertheless I have been provided with no evidence of any 

pressing need for the development that might outweigh the harm I have 

identified, or justify overriding the provisions of the recently-adopted 
development plan. Overall the appeal proposals conflict with the provisions     

of the development plan for the area, and so the appeal is dismissed. 

Laura Renaudon 

INSPECTOR 
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