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Attached for Members’ information is a list of Decision Letters received since the last 
meeting: 
 
Application 
Number(s) 

Applicant Appeal Decision 

18/0542 Mr Robert Brown 
Land at Townhead, Lamonby, Penrith 
 
The appeal is made under section 78 of the 
Town and Country Planning Act 1990 against a 
refusal to grant outline planning permission. 
 
The development proposed is a new dwelling. 

The appeal is 
dismissed. 

 Mr Robert Brown 
Land at Townhead, Lamonby, Penrith 
 
The application is made under the Town and 
Country Planning Act 1990, sections 78, 322 
and Schedule 6, and the Local Government Act 
1972, section 250(5). 
 
The appeal was against the refusal of outline 
planning permission for a new dwelling. 

The application 
for an award of 
costs is refused. 



 
 

Application 
Number(s) 

Applicant Appeal Decision 

18/0399 Mr N & Mrs L Emson 
Old Pond Cottage, Little Musgrave, Kirkby 
Stephen, CA17 4PQ 
 
The appeal is made under section 78 of the 
Town and Country Planning Act 1990 against a 
refusal to grant outline planning permission. 
 
The development proposed is described as 
residential use for two local occupancy 
dwellings each no more than 150m2 gross 
internal floorspace. 

The appeal is 
dismissed. 

 Mr N & Mrs L Emson 
Old Pond Cottage, Little Musgrave, Kirkby 
Stephen, CA17 4PQ 
 
The application is made under the Town and 
Country Planning Act 1990, sections 78, 322 
and Schedule 6, and the Local Government Act 
1972, section 250(5). 
 
The appeal was against the refusal of outline 
planning permission for two local occupancy 
dwellings each no more than 150m2 gross 
internal floorspace. 

The application 
for an award of 
costs is 
dismissed. 

 
 

Oliver Shimell 
Assistant Director Planning and Economic Development 
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Appeal Decision 
Site visit made on 28 January 2019 

by M Russell  BA (Hons) DipTP MRTPI 

an Inspector appointed by the Secretary of State 

Decision date: 15 April 2019 

 

Appeal Ref: APP/H0928/W/18/3211150 

Land at Townhead, Lamonby, Penrith 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 
against a refusal to grant outline planning permission. 

• The appeal is made by Mr Robert Brown against the decision of Eden District Council. 

• The application Ref 18/0542, dated 29 June 2018, was refused by notice dated  
23 August 2018. 

• The development proposed is a new dwelling. 
 

Decision 

1. The appeal is dismissed. 

Application for costs 

2. An application for costs was made by Mr Robert Brown against Eden District 

Council. This application is the subject of a separate decision. 

Procedural Matters 

3. The proposal is in outline form with means of access to be considered and 

matters relating to appearance, landscaping, layout and scale all reserved for 
subsequent consideration.  I have therefore considered the layouts shown on 

the site plan and block plan submitted, which show the footprint of the 

proposed dwelling, as indicative only other than the proposed access point. 

4. At the time the Council determined the planning application, the emerging 

Eden District Council Local Development Plan 2014-2032 (LDP) was at an 
advanced stage and its policies would therefore have attracted considerable 

weight given the stage in the plan process.   The LDP was subsequently fully 

adopted in October 2018. 

5. In February 2019, after all evidence from the main parties had been received, 

the latest version of the National Planning Policy Framework (the Framework) 
was introduced and the Government also published its Housing Delivery Test 

(HDT) results.   The parties have been contacted drawing this to their attention 

and inviting any comments in light of this that they consider are of relevance to 

the appeal.  No further comments were received. 

Main Issue 

6. The main issue is whether the appeal site would be a suitable location for the 

proposed development having regard to the development plan and national 
policy. 
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Reasons 

7. The site is located in the open countryside and is accessed by an existing field 

gate off a hard surfaced single track road with no pavement or street lights.  

The road serves as access to the surrounding fields and a small number of 

dwellings which sit in close proximity to the site.  These neighbouring 
properties are located to the south of and away from the main cluster of 

buildings within the nearby hamlet of Lamonby.  The proposal is for a detached 

open market dwelling. 

8. The development plan for the area, the LDP, was adopted in October 2018 and 

therefore has been found to be sound against the National Planning Policy 
Framework (the Framework).   The Council has confirmed it can demonstrate a 

6.8 year housing land supply.  I have no contrary evidence before me to 

suggest this is not the case.  The policies in the LDP can therefore be 
considered up to date and carry full weight for the purposes of assessing the 

appeal.  I also note from the HDT results that the Council has exceeded its 

housing targets over the last three years by a considerable amount with a HDT 

measurement of 194% when the number of homes required is compared with 
the number delivered over that period. 

9. Policy LS1 of the LPD confirms how new development will be distributed in the 

District, setting out a settlement hierarchy.  The site is detached from the 

settlement of Lamonby, defined as a ‘Smaller Village and Hamlet’ in the LPD, 

by approximately 1 km and this point is not disputed by the parties. The site is 
therefore within ‘Other Rural Areas’ which sits at the bottom of the settlement 

hierarchy in terms of the focus for new development in the District.  My 

attention has been drawn to the Braintree BC v SSCLG judgement of 28th 
March 2018 and I accept that in the terms of the meaning within the 

Framework, the site is not isolated.  Even so, Policy HS1 of the LDP restricts 

new housing in such locations to affordable housing and even in those cases 

would require evidence as to why a scheme’s benefits to the locality would be 
such that it would justify an exception.  The appeal proposal is not for 

affordable housing and it is no part of the appellant’s case that the scheme 

accords with the exception.  I therefore find that the proposal would not meet 
the policy exceptions for new housing in this location.   

10. The site is located away from Lamonby which is a settlement that contains 

minimal, if any, shops or services.  Residents therefore need to travel to other 

larger settlements to meet their day to day needs.  The nearest such 

settlements are not within a reasonable walking distance and there is no public 
transport near the site.  Given the remote location and proximity to services; 

cycling is unlikely to be undertaken, particularly in inclement weather and 

during shorter days in the winter months.  For these reasons, facilities to meet 
day to day needs for potential occupiers are realistically only accessible by 

private motor vehicle, and I note that this reflects the conclusions of a previous 

appeal on this site (Ref. APP/H0928/W/18/3196181).  This location does not 

therefore have attributes which make it sustainable for development for market 
housing. 

11. To conclude, the proposed development would not provide a suitable location 

for housing having regard to the sustainability aims of Policies LS1 and HS1 of 

the LDP which set out the settlement hierarchy for the District and restrict new 

housing outside the defined settlements in ‘other rural areas’ to affordable 
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‘rural exception’ homes.  The proposal would be in conflict with the key 

principles relating to sustainability and Paragraph 12 of the Framework which 

states that the development plan is the starting point for decision making and 
where a proposal conflicts with an up-to-date development plan it should not 

usually be granted.  

Other Matters 

12. My attention has been drawn to a previous appeal for a dwelling on the site 

which was dismissed.  It is an established principle though that each 

application is assessed on its merits. The Inspector exercised their judgement 

in the cited appeal based upon the evidence before them, as shall I in relation 
to the evidence before me in relation to this appeal. For the reasons that I have 

given, reference to this appeal decision has not altered my findings in relation 

to the current appeal.  

13. The proposal would make a limited contribution to meeting the District 

Council’s housing requirements and would generate a minor economic benefit 
through the development of the site.  However, the Council is able to 

demonstrate a 6.8 year housing land supply and has an up to date 

development plan with a settlement hierarchy in place to deliver new 

development in a sustainable way.   

Conclusion 

14. In accordance with the requirements of s38(6) of the Planning and Compulsory 

Purchase Act (2004), the appeal must be determined in accordance with the 
development plan unless material considerations indicate otherwise.  The 

conflict with the development plan and the Framework is a significant and 

overriding factor.  Consequently, the material considerations in this case, 
including the limited contribution to housing supply and associated economic 

benefit identified, do not indicate that the appeal should be determined 

otherwise than in accordance with the development plan. For the reasons 

given, I conclude that this appeal should be dismissed. 

M Russell 

INSPECTOR 
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Costs Decision 
Site visit made on 28 January 2019 

by M Russell  BA (Hons) DipTP MRTPI 

an Inspector appointed by the Secretary of State 

Decision date: 15 April 2019 

 

Costs application in relation to Appeal Ref: APP/H0928/W/18/3211150 

Land at Townhead, Lamonby, Penrith 

• The application is made under the Town and Country Planning Act 1990, sections 78, 
322 and Schedule 6, and the Local Government Act 1972, section 250(5). 

• The application is made by Mr Robert Brown for a full award of costs against Eden 

District Council. 
• The appeal was against the refusal of outline planning permission for a new dwelling. 
 

Decision 

1. The application for an award of costs is refused. 

Reasons 

2. The Planning Practice Guidance (PPG) advises that costs may be awarded 

where a party has behaved unreasonably and the unreasonable behaviour has 

directly caused another party to incur unnecessary or wasted expense in the 
appeal process. 

3. The PPG sets out the type of behaviour that may give rise to a substantive 

award against a local planning authority (LPA) and includes situations where an 

LPA has prevented or delayed development which should clearly be permitted, 

having regard to its accordance with the development plan, national policy and 
any other material considerations. 

4. The appellant considers the Council based its reason for refusal on policies 

which were out of date and that there was therefore a requirement for the 

application to be determined in accordance with national policy and the 

presumption in favour of sustainable development.  They assert that this did 
not happen and that this was compounded by the Council’s alleged inability to 

demonstrate a deliverable supply of housing land. 

5. The Council’s reasons for refusal cited policies within the emerging Eden 

District Council Local Development Plan 2014-2032 (LDP).  The National 

Planning Policy Framework states at Paragraph 48 that local planning 
authorities may give weight to relevant policies in emerging plans according to 

the stage of preparation of the emerging plan and that the more advanced its 

preparation, the greater weight that may be given.  The LDP was at an 

advanced stage in the Local Plan process and was formally adopted shortly 
after the decision on the planning application.  I therefore find that the Council 

was entitled to attach significant weight to these policies.  The Council did not 

therefore base its decision on policies that were out of date, rather on policies 
that were to be adopted imminently.  It does not therefore follow that the 
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Council should have moved to consider the proposal solely against the 

Framework. 

6. I therefore find that unreasonable behaviour resulting in unnecessary or 

wasted expense, as described in the PPG, has not been demonstrated.  For this 

reason, and having regard to all other matters raised, an award for costs is 
therefore not justified. 

M Russell 

INSPECTOR 
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Appeal Decision 
Site visit made on 22 January 2019 

by Sarah Manchester  BSc (Hons) MSc PhD MIEnvSc 

an Inspector appointed by the Secretary of State  

Decision date:  18th April 2019 

 

Appeal Ref: APP/H0928/W/18/3214337 

Old Pond Cottage, Little Musgrave, Kirkby Stephen CA17 4PQ 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 
against a refusal to grant outline planning permission. 

• The appeal is made by Mr N & Mrs L Emson against the decision of Eden District 

Council. 
• The application Ref 18/0399, dated 25 April 2018, was refused by notice dated  

3 October 2018. 
• The development proposed is described as residential use for two local occupancy 

dwellings each no more than 150m2 gross internal floorspace. 
 

 

Decision 

1. The appeal is dismissed. 

Application for costs 

2. An application for costs was made by Mr & Mrs N & L Emson against Eden 

District Council. This application is the subject of a separate Decision. 

Procedural matters 

3. The application form gave the address as Old Pond House, Little Musgrave on 

the C3078 Musgrave Road to Low Hall, Little Musgrave CA17 4PQ. However, 
the Council’s decision notice and appeal form amended that to Old Pond 

Cottage, Little Musgrave, Kirkby Stephen CA17 4PQ. I have used this latter 

description of the site address in this decision. 

4. The appeal scheme is an outline proposal for the erection of 2 self-build local 

occupancy dwellings, with access and layout to be determined at this stage.  
Although a drawing has been submitted with details of design and appearance, 

I have treated this as indicative only. 

5. At the time of determination, the emerging Eden Local Plan (2014-2032) (ELP) 

was at any advanced stage. This was formally adopted on 11 October 2018 and 

is thus the development plan for the purposes of the appeal. Policies CS9, CS16 
and CS18 of the Council’s Core Strategy Development Plan Document listed 

within the Council’s reasons for refusal have been superseded. I have therefore 

made my assessment against Policies LS1, DEV5 and ENV2 of the ELP. Both 

parties have had an opportunity to comment on the relevant policies as part of 
the appeal process. 
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Main issues 

6. The main issues are: 

i) Whether or not the appeal site is a suitable location for residential 
development, having regard to local and national planning policy for the 

delivery of housing; and 

ii) the effect of the proposed development on the character and appearance 

of the area.   

Reasons 

The suitability of the location for residential development 

7. Little Musgrave is a small settlement made up of farmsteads and largely 

traditional rural dwellings. Built development is at intermittent and irregular 

intervals on either side of the road, with clusters of buildings separated by 

undeveloped green space including domestic gardens and agricultural land. 
Little Musgrave is surrounded by open countryside, with fields of grassland, 

mature hedgerows and scattered trees. The river Eden runs to the north of the 

settlement, and there are distant views of the North Pennines.  

8. The appeal site is a triangular parcel of land of approximately 0.14 hectares, on 

the southern side of Swilling Lane, created from part of the garden of Old Pond 

House. The boundary to the road is an established outgrown hedgerow with 
scattered semi-mature trees. On the western side, the site is separated from 

the unmade track beyond by an established hedgerow with a post and wire 

fence. The remaining boundary, which separates it from the garden of Old Pond 
House, is formed by a line of recently planted shrubs in tree guards. The 

closest property to the site is Little Musgrave Farm, immediately to the north of 

Swilling Lane. 

9. Policy LS1 of the Eden Local Plan 2014 - 2032 (ELP) is the Council’s locational 

strategy. It sets out a hierarchical approach to development within the district, 
identifying the larger settlements as the main focus for new housing 

development and the smaller settlements as locations where development will 

be resisted, with certain exceptions. Little Musgrave is listed as one of the 
smaller villages and hamlets, a category towards the lower end of the 

settlement hierarchy. In these locations, development of an appropriate scale 

and which reflects the existing built form of the settlement, adjoining and 

neighbouring development, will be permitted provided it meets certain criteria. 
These include that development is restricted to infill sites and, where 

development is proposed on green field sites, that local connection restrictions 

will apply. In this case it is agreed that a local occupancy restriction could be 
secured by an appropriate legal agreement. 

10. The ELP does not include a precise definition of infill sites, except that they are 

modest gaps between existing buildings within the settlement. In this case, the 

appeal site is somewhat isolated from the nearest development, and is not 

therefore a modest infill site between existing buildings. Notwithstanding the 
absence of immediately adjacent buildings, the appellant considers that the 

road, hedgerows and trees around the appeal site are strong and defensible 

boundaries to the proposed development. However, the appeal site is 
acknowledged by both parties to be part of the garden of Old Pond House. The 

location of the recently planted hedgerow that separates it from this property 
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does not obviously correspond to any former landscape feature such as an 

historic field or garden boundary. My impression is that this new hedgerow has 

resulted in an arbitrarily created plot and is not a strong boundary. The appeal 
site is not an infill site, and is a modest gap only in so far as it has been 

created from part of a garden and not as a result of the proximity of buildings 

to either side.  

11. The appellant has drawn my attention to a recent permission (18/0238) for up 

to 4 local occupancy houses at Reagill where locational issues were also 
considered. However, that permission was granted prior to the formal adoption 

of the ELP and at a time when the Council was not able to demonstrate a 5 

year housing land supply (5YHLS). It is therefore not directly comparable with 

the appeal proposal which I have assessed in the light of current planning 
policy.  

12. My attention has also been drawn to a recent appeal decision 

(APP/H0928/W/10/3194233) that was similarly concerned with residential 

development in one of the smaller villages and hamlets. That appeal considered 

whether or not the proposed scheme could be considered as rounding off the 
settlement. The Inspector found that a defensible settlement boundary for the 

purposes of rounding off would be a landscape feature sufficient to prevent 

further extension of development. In this case, the appeal site does not benefit 
from any such landscape features and could not be considered to round off the 

settlement.  

13. I therefore conclude that the proposed development is neither an infill site nor 

would it round off the settlement.  Notwithstanding that a local occupancy 

condition could be attached, for the reasons set out above it is not a suitable 
location for new residential development. It would be in conflict with Policy LS1 

of the ELP, which seeks to ensure that new development is appropriate in its 

local context. It would also conflict with policies in the National Planning Policy 

Framework, including paragraphs 8 and 78 requiring, amongst other matters, 
that housing should be located in areas with accessible services and where it 

will enhance or maintain the vitality of rural communities. 

14. Although not included in the reasons for refusal, the provisions of Policy HS2 of 

the ELP are relevant to the appeal scheme. The proposed development would 

comply in part with the requirements of this policy, including in terms of 
floorspace and local occupancy restrictions. However, it would fail to meet all 

requirements as it is neither infilling nor rounding off development. The policy 

does not therefore support the proposed development and is not a justification 
for allowing the appeal scheme. 

Character and appearance 

15. Part of the character of Little Musgrave is the juxtaposition of irregularly spaced 
building complexes with areas of undeveloped green space. The generous 

garden associated with Old Pond House is within the settlement and contributes 

to the distinctive character and appearance of Little Musgrave and the area. 

The proposed development of the appeal site would erode this character and 
would be contrary to the existing pattern of development in the settlement.  

16. The appeal site is located on that part of the garden that is furthest from Old 

Pond House. The proposed development would not be seen as part of an 

existing building complex. Based on the proposed layout, and irrespective of 
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any detailed design, it would have the appearance of a pair of dwellings that 

are not obviously associated with, and are unrelated to, nearby dwellings and 

farmsteads. In this respect it would not relate well to its surroundings. The 
proposed location and siting of the dwellings would also result in a more evenly 

distributed and continuously built environment to the south of Swilling Lane. 

The proposed location and siting would not respect the distinctive form and 

rhythm of the street scene or the rural character of the area. 

17. I therefore conclude that the proposed development would harm the character 
and appearance of the area. It would be in conflict with Policies DEV5 and ENV2 

of the ELP. These policies require that new development demonstrates an 

understanding of the form and character of the built and natural environment, 

and protects and enhances the distinctive rural landscape; reflects local 
distinctiveness and the existing street scene; and complements the distribution 

and form of both settlements and buildings within their landscape setting. 

Planning Balance 

18. At the time of determination, the Council was unable to demonstrate a 5YHLS 

and the provisions of paragraph 11 of the National Planning Policy Framework 

therefore applied. With the adoption of the Eden Local Plan 2014–2032, this is 

no longer the case. 

19. The appeal scheme would in any case make a minimal contribution to housing 
supply. It would provide only limited economic benefits, most of which would 

arise in the short term during the construction phase. While the scheme would 

provide a site for up to 2 local occupancy dwellings, based on the 2009 

Musgrave Parish Housing Needs Survey there was insufficient evidence to 
persuade me that it would meet a specific local need. 

20. On the other hand, I have identified significant harm arising from the effect of 

the proposal on the character and appearance of the area. Even if the Council 

was unable to demonstrate a 5YHLS, the adverse impacts of the proposal 

would significantly and demonstrably outweigh the very limited social and 
economic benefits, when assessed against the policies of the Framework as a 

whole. The presumption in favour of sustainable development therefore does 

not apply in this case.  

Conclusion 

21. For the reasons set out above, I conclude that the proposal would conflict with 

the development plan and there are no material considerations that outweigh 
that conflict. Therefore, the appeal should be dismissed. 

 

Sarah Manchester 

INSPECTOR 
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Costs Decision 
Site visit made on 22 January 2019 

by Sarah Manchester  BSc (Hons) MSc PhD MIEnvSc 

an Inspector appointed by the Secretary of State  

Decision date:  18th April 2019 

 

Costs application in relation to Appeal Ref: APP/H0928/W/18/3214337 

Old Pond Cottage, Little Musgrave, Kirkby Stephen CA17 4PQ 

• The application is made under the Town and Country Planning Act 1990, sections 78, 
322 and Schedule 6, and the Local Government Act 1972, section 250(5). 

• The application is made by Mr & Mrs N & L Emson for a full award of costs against Eden 

District Council. 
• The appeal was against the refusal of outline planning permission for two local 

occupancy dwellings each no more than 150m2 gross internal floorspace. 
 

 

Decision 

1. The application for an award of costs is dismissed. 

Reasons 

2. The Planning Practice Guidance advises that, irrespective of the outcome of the 

appeal, costs may only be awarded against a party who has behaved 

unreasonably and thereby causes the party applying for costs to incur 

unnecessary or wasted expense in the appeal process. 

3. The applicant considers that the Council acted unreasonably by i) failing to 

substantiate the reasons for refusal on appeal, ii) vague, generalised or 
inaccurate assertions that are not supported by objective analysis, iii) acting 

contrary to well-established case law, and iv) not determining similar cases 

consistently. 

4. The officer’s report provided an analysis of the proposal and its context and 

assessed the scheme against the development plan. The report included a 
description of the settlement and the surrounding landscape. The analysis 

appeared to be appropriate and proportionate to the scale of the proposed 

development. The report set out clearly which aspects of the proposals it did 
not find acceptable and where it considered there was a conflict with the 

development plan.  

5. At the time of determination, the emerging Local Plan was at an advanced 

stage but had not been formally adopted, such that policies of both the extant 

and emerging local plan were relevant to decision making. The Eden Local Plan 
2014–2032 has now been formally adopted and is acknowledged to be the 

development plan for the purposes of the appeal. Although the Council’s appeal 

statement continues to refer to policies in both development plans, it is clear 

that the proposed development is in conflict with policies in the adopted Local 
Plan.  
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6. It will be seen from the appeal decision that the approval of a scheme at 

Reagill was taken in a different policy context. Furthermore, Members are 

entitled to take a different view to their officers, provided that they give 
planning reasons for doing so.  

7. The appeal has provided the appellant with the opportunity to test the Council’s 

decision. As can be seen from my appeal decision, I concurred with the 

Council’s assessment and have dismissed the appeal. The appellants have 

therefore not incurred unnecessary or wasted expense in presenting their case. 

Conclusion 

8. I therefore find that unreasonable behaviour resulting in unnecessary or 

wasted expense has not been demonstrated and the application for costs is 

refused.  

 

Sarah Manchester 

INSPECTOR 
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