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Government Act 1972.

1 Purpose
1.1 To enable consideration to be given to the varying of a restrictive covenant at 

Newton Road, Penrith.

2 Recommendation
It is recommended that:
1) the restrictive covenant on land at Newton Road, Penrith as referred to 

within this report be varied to permit the use of the land for an extra care 
facility and restricted to Class 2 (Residential Institutions) only;

2) the Assistant Director of Commissioning and Technical Services be given 
delegated authority to negotiate the price for the variation of the covenant 
based upon commercial value; and 

3) the Director of Corporate Services be authorised to finalise any legal 
documentation in order to effect the variation of the restrictive covenant.

3 Report Details

3.1 Eden District Council previously owned an area of land off Newton Road, 
Penrith which is adjacent to and formed the front garden of Newton House. 
The land had been owned by Penrith Urban District Council and was retained 
when the Urban District Council sold Newton House to the Abbeyfield Housing 
Association (“Abbeyfield”) in 1970. 

3.2 In 2003, following a review of the Council’s land, Abbeyfield were contacted 
by the Council as it appeared that the land was being maintained by 
Abbeyfield and used as a garden to Newton House but no formal agreement 
relating to the use or maintenance could be located. In response Abbeyfield 
claimed that they had sufficient grounds to establish adverse possession but 
did not wish to become embroiled in a lengthy claim. They offered to purchase 
the land for a nominal sum. Council officers expressed concern about the 
future of the trees on the land and requested that a covenant be included in 
any sale of the land to protect these.



3.3 The issue and Abbeyfield’s offer was considered by the Council Resources 
Committee in December 2003 and it was agreed that the land would be sold 
for £1 but subject to covenants to retain the land in its current use (garden 
land) and not do anything to the detriment of the trees. The sale was 
completed in February 2004.

3.4 The Council has received a planning  application for the demolition of the 
existing Care Home Facility on Newton Road and the redevelopment of the 
site to form a new 54 apartment Assisted Living Facility which will be 100% 
affordable units. This plan would require the covenant to be varied.

3.5 A request has been made by the developer for the variation of the covenant 
on the land to allow for Class 2 (Residential Institutions) only. The site and 
relevant land subject to a restrictive covenant is attached to this report as 
Appendix 1.

3.6 Eden District Council’s Housing Team are supporting the Extra Care housing 
scheme at Newton Road. They have been working with key partners to 
identify and support the provision of Extra Care Facilities within Eden. In the 
draft Eden and South Lakeland Joint Older Persons Housing Strategy the 
Council has identified Extra Care Housing as a priority, with a target of 80 
additional units to be delivered in the district by 2025. 

3.7 To support the scheme as 100% affordable Cumbria County Council, Homes 
England and Eden District Council are all proposing to make funding available 
and £288k of capital funding has been provided for in the Council’s 2019/20 
budget. It is considered that the valuation of the variation of the covenant 
should be established on the basis of commercial value. 

4 Policy Framework
4.1 The Council has four corporate priorities which are:

 Decent Homes for All;
 Strong Economy, Rich Environment;
 Thriving Communities; and
 Quality Council

4.2 This report meets the Thriving Communities corporate priority.

5 Consultation
5.1 The Housing and Health Portfolio Holder supports to variation of the Covenant 

as does the Resources Portfolio Holder.

6 Implications
6.1 Financial and Resources
6.1.1 Any decision to reduce or increase resources or alternatively increase income 

must be made within the context of the Council’s stated priorities, as set out in 
its Council Plan 2015-19 as agreed at Council on 17 September 2015.

6.1.2 The Council should receive consideration for the variation of the covenant and 
a developer would expect to pay for this. The variation of the covenant should 
be effected at a price payable by the developer to the Council. 



6.1.3 The Council’s capital programme includes a £288k contribution in relation to 
this development. If a commercial value is not agreed for any variation of the 
covenant there would in effect be an increase in this contribution.

6.2 Legal
6.2.1 The Council has the power, as landowner of retained land and as having been 

the original body which imposed the restrictive covenant, to grant removal or 
relaxation of the covenant on commercial terms or at a discount as referred to 
below.

6.2.2 The Government Circular 06/03: Local Government Act 1972 General 
Disposal Consent (England) 2003 disposal of land for less than the best 
consideration that can reasonably be obtained (“the General Disposal 
Consent”) sets out statutory guidance to local authorities about land disposal 
powers under sections 123 and 127 of the Local Government Act 1972 ("the 
1972 Act"). The Consent removes the requirement for authorities to seek 
specific consent from the Secretary of State for any disposal of land where the 
difference between the unrestricted value of the interest to be disposed of and 
the consideration accepted. For current purposes the covenant can be treated 
as an interest in land. 

6.2.3 Specific consent for disposal of land at an undervalue is not required for the 
disposal of any interest in land which the authority considers will help it to 
secure the promotion or improvement of the economic, social or 
environmental well-being of its area.

6.2.4 Walton Goodland valued the relaxation of the covenant. The Council should 
receive consideration for the relaxation of the covenant and a developer would 
expect to pay for the release. The covenant has a value which is set out in the 
Part II Appendix 2 to this report. Appendix 2 to this report is exempt and not 
for publication under Paragraph 3 of Schedule 12A of the Local Government 
Act 1972

6.2.5 It is for the Executive as decision maker to weigh up the benefits to it in terms 
of social economic and environmental well-being compared to the financial 
loss to the Council in terms of foregone financial consideration. 

6.3 Human Resources
6.3.1 There are no Human Resources proposals resulting from this report.



6.4 Statutory Considerations

Consideration: Details of any implications and proposed 
measures to address:

Equality and Diversity There are no implications arising out of this 
report.

Health, Social 
Environmental and 
Economic Impact

There are no implications arising out of this 
report. The release of the covenant will have a 
positive impact.

Crime and Disorder There are no implications arising from this report.

Children and 
Safeguarding

There are no implications arising from this report.

6.5 Risk Management

Risk Consequence Controls Required
That approval is not 
given to relaxing  the 
covenant causing a 
reputational risk

Loss of much needed 
extra care facility. 

That the covenant is 
varied in exchange for a 
commercially agreed 
monetary figure.

7 Other Options Considered
7.1 The other option is for members to decide that a discount on market value for 

the variation should be allowed. This is not recommended for reasons set out 
at paragraphs 3.7 of this report. If members wished to proceed to allow a 
discount then it is recommended that a percentage discount against market 
value should be set.

8 Reasons for the Decision/Recommendation
8.1 The variation of the Covenant would support the development of apartments 

for extra care.

Tracking Information

Governance Check
Chief Finance Officer (or Deputy) 20 February 2019
Monitoring Officer (or Deputy) 18 February 2019
Relevant Assistant Director 20 February 2019

Background Papers:
Appendices: Appendix 1- Location plan

Appendix 2- Exempt under Paragraph 3 of Schedule 12A of 
the Local Government Act 1972

Contact Officer: Jane Langston, Assistant Director of Commissioning and 
Technical Services



Appendix 1- Location plan Extra Care Development, Newton Road, Penrith


